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MANDATORY BINDING ARBITRATION AGREE-
MENTS: ARE THEY FAIR FOR CONSUMERS?

TUESDAY, JUNE 12, 2007

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:37 a.m., in
Room 2237, Rayburn House Office Building, the Honorable Linda
Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Sanchez, Johnson, Delahunt, Cannon,
and Jordan.

Staff present: Norberto Salinas, Majority Counsel; and Daniel
Flores, Minority Counsel.

Ms. SANCHEZ. Good morning. I would bang my gavel, but I don’t
have a gavel presently, but we are going to call this Subcommittee
on Commercial and Administrative Law to order.

I will recognize myself for a short statement.

In 1925, Congress passed the Federal Arbitration Act to free up
the courts from an increasingly heavy docket and to place arbitra-
tion agreements on the same footing as contracts. At the time, Con-
gress found several benefits to arbitration, including lower costs
than litigating in courts, a choice of neutral arbitrators with exper-
tise in the disputed area of law, and a quicker resolution to the dis-
pute.

However, the use of arbitration has expanded from simply involv-
ing disputes between commercial parties, to issues between con-
sumers and businesses, employees and employers, and share-
holders and corporations. This once-rare alternative to litigation
has become commonplace and arbitration clauses are now fre-
quently included in legal contracts of every variety.

As arbitration has increased in popularity, what was once a
choice has become a mandatory part of many consumer contracts.
In fact, according to a 2004 survey, one-third of all our major con-
sumer transactions are covered by mandatory arbitration clauses.
Despite all the benefits of arbitration, mandatory arbitration agree-
ments may not always be in the best interests of consumers.

Mandatory binding arbitration clauses in agreements may re-
quire consumers to pay fees to arbitrate a claim or travel several
States away for complaint proceedings. Advocates also have shown
that businesses often fare better than consumers in arbitration
matters. In fact, in one instance, it was reported that a particular
bank won an astonishing 99.6 percent of the almost 20,000 arbitra-
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tion cases in which it participated. Besides the advantage of reg-
ular customers in the arbitration game, there are real questions
about due process and the non-public nature of arbitration deci-
sions.

Considering that the Federal Arbitration Act was created only to
cover businesses in equal bargaining positions, we have to wonder
how today’s current use of arbitration agreements comport with the
legislative history and the spirit of the act. Congress must now
carefully consider whether arbitration is fair for all of the parties
to a dispute.

Today’s oversight hearing will provide an opportunity to learn
more about the effect of arbitration on consumers and whether
mandatory binding arbitration clauses are an equitable use of the
arbitration process. First, we must review the history of arbitration
and the reason that Congress codified it.

Second, we must understand how the use of arbitration has
evolved since 1925 and how it came to be used in the consumer
business context of today. Finally, we must decide how best to en-
sure that the benefits of arbitration are maintained, while address-
ing its negative aspects. It is also important to note that several
bills regarding arbitration agreements have been introduced.

To help us learn more about mandatory and binding arbitration
agreements, we have four witnesses here with us this afternoon.
We are pleased to have F. Paul Bland, Jr., an attorney at Trial
Lawyers for Public Justice; Mark Levin, a partner at Ballard Spahr
Andrews and Ingersoll; Jordan Fogal, an author and consumer ad-
vocate; and David Schwartz, a professor at the University of Wis-
consin Law School.

Accordingly, I look forward to today’s testimony, and I welcome
all of our witnesses.

At this point, I would now like to recognize my colleague, Mr.
Cannon, the distinguished Ranking Member of the Subcommittee,
for his opening remarks.

Mr. CANNON. Thank you, Madam Chair.

Mandatory binding arbitration clauses in consumer contracts
have become more common in recent years. Some consumer advo-
cates argue that this is unfair. The claim is that the practice exces-
sively benefits companies over consumers and urge that use of
mandatory binding arbitration clauses in consumer contracts be re-
stricted. Proposals to restrict the freedom of contract should be
viewed cautiously and proposals to restrict the freedom of con-
tracting mandatory arbitration should be viewed with special cau-
tion.

Arbitration is the classic means of alternative dispute resolution
for those wishing not to bring their dispute before Federal or State
courts. For many years, the law and the courts have strongly en-
couraged arbitration. It can efficiently afford justice and it eases
the burden on our strained court system.

Free access to efficient arbitration is particularly useful in the
area of consumer contracts. Consumers benefit from a quicker, less
cumbersome and less expensive way of resolving their often small-
scale disputes, and companies benefit from these same advantages
because consumer claims can be repetitive and large in number.
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The use of mandatory binding arbitration clauses has risen not
because companies want to disadvantage consumers, but because
companies increasingly believe they need to protect themselves
from abusive class action suits. Actual or perceived abuses of class
action tort cases and class action lending disclosure suits, along
with the web of inconsistent substantive law and civil procedure in
competing jurisdictions entertaining such lawsuits have prompted
companies to resort more and more to mandatory binding arbitra-
tion.

In this way, companies have sought to introduce a more orderly,
less expensive and more consistent set of rules for the resolution
of customer disputes. They are not seeking to create a problem for
consumers. They are trying to solve the serious problem they con-
front themselves.

Is this solution working for both sides? I expect that the evidence
today will support the conclusion that it is, that consumers are
being fairly treated. For example, aware of consumer protection
concerns, companies have developed what are known as “fair”
clauses in consumer contracts. These clauses protect against undue
advantage to companies in arbitration.

They include provisions that comply with consumer due process
procedures of the major arbitrating services; allow either the con-
sumer or the company to invoke arbitration; provide for fee-shift-
ing, including for indigent consumers; and open off-ramps to small
claims court for certain claims.

In addition, consumer contracts increasingly include opt-out
clauses. These clauses allow consumers during a specified time
after entering into a contract to opt out of mandatory binding arbi-
tration clauses. Consumers who opt out will still preserve the rest
of the bargain embodied in their contract. The National Arbitration
Forum recently published a synopsis of independent studies and
surveys on the benefits of consumer arbitration.

The results of these studies included the following. Consumers
prevail 20 percent more often in arbitration than in court. Mone-
tary relief for individuals is higher in arbitration than in lawsuits.
Arbitration is about 36 percent faster than litigation, and 64 per-
cent of American consumers would choose arbitration over a law-
suit for monetary damages, and 93 percent of consumers using ar-
bitration find it to be fair.

The evidence from empirical studies suggests that mandatory
binding arbitration is fair to consumers. Institutional and market
forces appear to be working to promote the use of fair arbitration
clauses in procedures, and in turn, arbitration is delivering fair re-
sults to consumers. There does not appear to be an urgency for
Congress to intervene in this area.

Restricting the freedom of contract over how to enter into arbi-
tration would reduce the options available to consumers and it
would reduce competition in the legal services and dispute resolu-
tion markets. When the consumer confronts fewer services and less
competitive markets, the consumer inevitably suffers. Trial lawyers
and public advocacy groups—the lawyers who bring class actions—
might gain from restrictions, but consumers likely would not.

I look forward to the testimony today, and I yield back.

Ms. SANCHEZ. I thank the gentleman for his statement.
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I would now like to recognize the gentleman from Georgia, Mr.
Johnson, for his opening statement.

Mr. JOHNSON. I want to thank the Chairwoman for holding such
an important oversight hearing today.

The right to a jury trial is guaranteed by the Federal Constitu-
tion, yet this right is lost as more and more businesses impose ar-
bitration agreements on their customers. Although today’s hearing
focuses on consumers, this problem has also permeated the employ-
ment and healthcare industries.

The Federal Arbitration Act was enacted as an alternative to re-
solve disputes between businesses on equal footing. But today busi-
nesses impose these so-called “agreements” through envelope stuff-
ers or in small-print notices which are often overlooked by the av-
erage consumer. This take-it-or-leave-it position leaves consumers,
employees, and small businesses at a disadvantage. Coupled with
high administrative fees, lack of discovery and limited opportunity
to appeal, it has swayed away from its original purpose as a vol-
untary expedited process to resolving disputes, and it has become
a tool for businesses to divert disputes into a private legal system.

A fundamental feature of a fair justice system is that both sides
to a dispute have equal access to that system. Mandatory arbitra-
tion agreements give one side the upper hand. It is my hope,
Madam Chair, that although we are looking only into the issue of
consumer arbitration agreements today, we will have other hear-
ings in other areas such as employment.

Thank you very much.

Ms. SANCHEZ. Thank you, Mr. Johnson.

Without objection, other Members’ opening statements will be in-
cluded in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing at any moment.

I am now pleased to introduce our panel of distinguished wit-
nesses for today’s hearing.

Our first witness is Paul Bland, a staff attorney for Public Jus-
tice. Mr. Bland serves as a member and former co-chair of the
board of directors of the National Association of Consumer Advo-
cates. Mr. Bland is also the co-author of Consumer Arbitration
Agreements, published by the TLPJ Foundation and the National
Consumer Law Center.

Our second witness is Mark Levin, a litigation partner at Ballard
Spahr Andrews and Ingersoll. Mr. Levin concentrates his practice
in complex commercial and class action litigation, with particular
expertise in consumer financial services litigation and the struc-
turing and enforcement of consumer arbitration clauses. Mr. Levin
has co-published several consumer financial services and arbitra-
tion articles which have appeared in Arbitration of Consumer Fi-
nancial Services Disputes, and The Business Lawyer.

Our third witness is Jordan Fogal. Ms. Fogal, a political activist,
has waged a public advocacy campaign in the Houston area for
homeowners affected by questionable practices of developers. Ms.
Fogal has also been active in calling attention to the lack of lending
laws to protect homeowners who get tricked into buying defective
homes.



5

Our final witness is David Schwartz, associate professor at the
University of Wisconsin Law School. Professor Schwartz’s research
interests include federalism, workers’ rights and the law of the
workplace. Prior to joining the University of Wisconsin Law School
faculty, Professor Schwartz was senior staff attorney at the Amer-
ican Civil Liberties Union of Southern California in my home town
of Los Angeles.

I want to thank all of the witnesses for their willingness to par-
ticipate in today’s hearing.

Without objection, your written statements will be placed in their
entirety into the record of these proceedings. We would ask that
you limit your oral remarks to 5 minutes.

You will note that we have a lighting system that starts with a
green light. After 4 minutes, it will turn yellow to warn you have
1 minute remaining. Then it will turn red when the 5 minutes
have expired. At that time, if you still have not finished your testi-
mony, I would ask you to just conclude your final thought so that
we have an opportunity to hear from all of our witnesses.

After each of you has presented your testimony, Subcommittee
Members will be permitted to ask questions, subject to a 5-minute
limit. Those are the ground rules.

So at this point, we are ready to proceed with the testimony. I
would ask Mr. Bland if he would pleased proceed.

TESTIMONY OF F. PAUL BLAND, JR., PUBLIC JUSTICE,
WASHINGTON, DC

Mr. BLAND. Thank you very much, Chairwoman.

Arbitration, the way it is practiced in consumer cases today in
America, has essentially become a lawless system. It is a system
without rules. The arbitrators have a huge incentive to tilt the
playing field. There are a lot of companies who compete for work
as private arbitration companies. They compete against each other.
It is lucrative work. Private arbitrators frequently make $300,
$400, even $500 an hour in this city and a lot of other cities, and
they want this work.

Now, the companies, the corporations are the ones who right
standard-form contracts. I am sure that every Member of this Com-
mittee and everyone in this room has a cell phone and a credit
card. None of you wrote the terms of the agreement that govern
your cell phone or your credit card. They were written by the bank,
the cell phone company, whoever. Those are the companies who are
picking the arbitration providers.

So if you are an arbitration provider and you want this lucrative
work, what you have to do is you have to pitch your services to-
ward the companies who are writing the contracts. That is how you
get the work. That is how the market works. So as a result, it cre-
ates a dynamic which is a race to the bottom. It shows up in a
bunch of different ways. I spelled out a huge number of illustra-
tions of this in my testimony.

For example, one problem is again and again every time a pri-
vate arbitrator rules in favor of a consumer in a significant way,
they get blackballed and they don’t hear any more cases. So if you
want to work as an arbitrator, and you want to be able to charge
$500 an hour, you better work for the company who is picking you.
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If you bite the hand that feeds you and you rule for the consumer,
you may never work as an arbitrator again. This has happened a
lot. That is a problem.

A second problem is the arbitration companies, like the National
Arbitration Forum referred to by the Ranking Member, send out
advertisements to corporations, to banks, trying to get them to pick
them. So they will send out an advertisement that says, we want
a better system—the American Arbitration Association—because if
you pick us, we can set up the following things that will make for
rules favored on your side against the consumer.

Now, when companies start advertising for business like that,
that is a problem. You don’t get that in the court system. I never
have gotten in my 20 years of practicing as a lawyer a letter from
a judge saying, “Hey, file your case in this district of Texas and we
are going to see you get a really big bang-up result.” If I did get
that letter, I can guarantee you the judge would be disbarred and
it would be on the editorial page of The Wall Street Journal. But
the arbitration companies act like this all the time. That is another
problem.

Another example is they have loaded panels. Who is going to be
the arbitrator? When the companies go to pick the arbitration pan-
els, the people who they pick, who show up on the panels, are a
problem. Let me give you an example. Someone recently ap-
proached us about a health insurance case in Michigan. It was a
medical malpractice case. The woman has breast cancer. Her doctor
proposes a certain course of treatment. The HMO won’t do it. They
won’t cover it.

As a result, she ends up not getting the treatment and metasta-
sizes. She is dying. She considers this a medical malpractice case.
She wants to go to court. They want to force her into arbitration.
She gets a list from the American Arbitration Association of seven
names.

Okay, so instead of a jury of her peers, she has these seven
names. This is the universe of people who can decide her case.
Every single person on the list from the American Arbitration As-
sociation, notwithstanding the due process protocols and every-
thing, is somebody who works for an insurance company or they
work for a law firm where all the work they do is for an insurance
company.

So if it was your spouse or if it was you who had a medical mal-
practice claim or any other claim against a corporation who you felt
had really done something wrong to you, do you want to have a
jury or do you want to have a defense lawyer who works for that
industry deciding the case?

Now, why do I say it is lawless? I say it is lawless because courts
do not meaningfully review arbitration decisions. In order to make
it so quick and so streamlined, the court system has established a
set of rules and they have interpreted the 1924 act to basically say
that there is virtually no judicial review of arbitration decisions.
There was a case last year from the Seventh Circuit Court of Ap-
peals. Judge Posner wrote that even if an arbitrator’s decision was
wacky—“wacky,” think about that word—as a matter of law, and
that was not grounds for overturning it.
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The year before, the Third Circuit Court of Appeals in Philadel-
phia found that even if an arbitrator’s decision had gross errors of
law, that was not grounds for overturning a decision. In a case in-
volving Steve Garvey, the U.S. Supreme Court, with Justice O’Con-
nor writing for the court, said that even if an arbitrator’s fact-find-
ing was silly—“silly” fact-finding—that was not grounds for over-
turning the case.

About once a week in my practice of law, because I wrote a book
on this and I do a lot of cases in this area, about once a week some
consumer or employee someplace in America contacts our firm and
says, we had an arbitrator who issued a terrible decision, that ig-
nored all the evidence; they just ruled for the company and they
wouldn’t even listen to me; they fell asleep while I was talking; it
was completely unfair.

And I will say, gee, were the errors of law wacky? Yes. Was the
fact-finding silly? Well, according to the courts, you have no remedy
at all. We turn that case down every time because it is next to im-
possible to get these cases overturned. It is a problem when you
have a private system of justice, where you have an incentive to
suck up to one side, and then no one is looking over their shoul-
ders. Even if they were the best people in the world, honest and
intelligent people make mistakes. But when there is no appeal,
that is a problem.

[The prepared statement of Mr. Bland follows:]
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PREPARED STATEMENT OF F. PAUL BLAND, JR.

TESTIMONY TO THE SUBCOMMITTEE ON COMMERCIAL AND
ADMINISTRATIVE LAW OF THE
U.S. HOUSE OF REPRESENTATIVES’
COMMITTEE ON THE JUDICIARY

HEARING ON MANDATORY BINDING
ARBITRATION
AGREEMENTS: ARE THEY FAIR TO
CONSUMERS?

June 12, 2007

by F. Paul Bland, Jr.
Staff Attorney

Public Justice (Formerly Trial Lawyers for Public Justice)'

! F. Paul Bland, Jr., is a Staff Attorncy for Public Justicc, where he handlcs precedent-
setling complex civil litigation. He has argued or co-argued and won nearly twenty reported
decisions from federal and state courts across the nation, including cases in the U.S. Courts of
Appeal for the Fourth, Filth, Eighth and Ninth Circuits, and in the high courts of California,
Florida (two cases), Maryland (five cases), and West Virginia. He is a co-author of a book
entitled Consumer Arbitration Agreements: Enforceability and Other Issues, and numerous
articles. For three years, he was a co-chair of the National Association of Consumer Advocates.
He was named the “Vorn Countryman” Award winner in 2006 by the National Consumer Law
Center, which “honors the accomplishments ol an exceptional consumer attorney who, through
the practice of consumer law, has contributed significantly to the well being of vulnerable
consumers.” He also has won the San Francisco Trial Lawyer of the Year in 2002 and Maryland
Trial Lawyer of the Year in 2001 for his role in two cascs challenging abusive mandatory
arbitration clauses. Prior to coming to Public Justice, he was in private practice in Baltimore. In
the latc 1980s, he was Chicf Nominations Counscl to the U.S. Scnate Judiciary Committee. He
graduated (rom Harvard Law School in 1986, and Georgetown University in 1983, Alexis
Rickham also contributed rescarch and insights to this testimony.



INTRODUCTION AND SUMMARY
This testimony will make the following points:
A large and rapidly growing number of corporations are requiring millions of consumers
and employees to give up their rights to a trial by jury and to bring cases in the U.S.
public civil justice system, and instead submit all of their legal claims to binding
mandatory arbitration.?
Most consumers have little or no meaning(ul choice about submitting to arbitration. Few
people notice or realize the importance of the [ine print that strips them of rights; and
because all the corporations in entire industries are adopting these clauses, people have no
choice. They must give up their rights as a condition of buying a car, opcning a bank
account, or getting credit card, cte.
Privatc arbitration companics arc undcr great pressure to devise systems that favor the
corporatc repeat players who draft the arbitration clauses (and thus decide which
arbitration companics will receive their lucrative business). For example, arbitrators who
rule against corporations and in favor of individuals are often blackballed from serving as
arbitrators in future cases. Also, some arbitration companies have undertaken advertising
campaigns aimed at prospective corporate clients which make a number of inappropriate
promises of [avorable {reatment.

There is no meaning(ul judicial review ol arbitrators’ decisions, Under current law,

* The concerns addressed in this testimony all relate to “pre-dispute arbitration

agreements,” meaning contract provisions agreed to in advance of any dispute or claim that
require a party to take any claims that may later arise to arbitration instcad of to court. The
concerns discussed here do not relate to post-dispute arbitration, in which two parties lo an
cxisting disputc agree after the dispute ariscs to submit that dispute to arbitration.

1
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arbitrators enjoy near complete freedom to ignore their own rules, the facts and even the
law in any given case, without fear that their rulings will be seriously examined by any
later court — and without fear of personal or professional consequences.

0 Many corporations tack on lots ol unfair provisions to their arbitration clauses that are not
inherent lo the idea of arbitration, but that {urther rig the systems against individuals. For
example, some corporations impose “loser pays rules” to discourage individuals from
bringing claims; some corporations insert provisions into arbitration clauses that strip
individuals of substantive statutory rights; some corporations require people to arbitrate
their claims across the country (knowing that they’ll be forced to drop the cases); and
some corporations usc arbitration clauses to ban class actions cven where it is clear for
class actions arc the only way for individuals to have any remedy. While some courts
have been protective of individuals, striking down some of these unfair contract terms,
too many other courts have cither left the issuc of whether the arbitration clauscs violate
the law to be decided by arbitrators rather than courts or uphold cven cgregiously unfair
clauses. This is particularly disturbing because arbitrators have a significant financial
incentive to rule that the clauses are legal, so they can continue to bill the file on the case.

o A number of corporations are using arbitration for debt collection, but abusing the
process so that the arbitration process just becomes a “mill” that nearly always rules (or
the lender regardless of the underlying [acts.

BACKGROUND ON PUBLIC JUSTICE.
Public Justice (formerly Trial Lawyers for Public Justice) is a national public interest law

firm dedicated to using trial lawyers” skills and resources Lo advance the public good. We
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specialize in precedent-setting and socially significant litigation, carrying a wide-ranging docket
of cases designed to advance the rights of consumers and injury victims, environmental
protection and safety, civil rights and civil liberties, occupational health and employee rights,
protection of the poor and the powerless, and overall preservation and improvement ol the ¢ivil
Jjustice systeni,

Public Justice was founded in 1982 and is currently supported by more than 3,000
members around the country. More information on Public Justice and its aclivities is available

on our web site at www.publicjusticenet. Public Justice does not lobby and generally takes no

position in favor of or against specific proposed legislation. We do, however, respond to

informational requests from lcgislators and persons interested in legislation, and have

occasionally been invited to testify before legislative and administrative bodics on issucs within
our cxpertisc. Tn keeping with that practice, we arc grateful for the opportunity to sharc our
cxpericnce with respect to the important issucs this Committee is considering today. In this
connection, we have extensive cxperience with respect to abuscs of mandatory arbitration, having
litigated (often successfully) a large number of challenges to abuses of mandatory arbitration in
state and federal courts around the nation.

I Many Corporations’ Standard Form Contracts Require Customers And/Or
Employees to Give Up Their Constitutional Rights to a Jury Trial, And Instead
Submit Legal Disputes to Binding Arbitration As A Condition of Getting Services
Or Having a Job.

Tn just the last gencration, there has been a largely unnoticed but very important

revolution in the way many corporations do business. Fiftcen years ago, only a handful of

corporations required consumcrs or non-unionized cmployees to submit their claims to binding
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arbitration. Now, these mandatory arbitration clauses are in tens of millions of form contracts.

Here are just a few examples:

¢]

All of the largest credit card companies in the U.S. have binding arbitration clauses, and it
is very hard Lo (ind any credit card issuer that does not have such a clause, Similarly, it is
very hard 1o get a checking account or most loans or other {inancial services products
withoul submitling Lo an arbitration clause.’

The vast majority of cell phone and residential phone companies require their customers
Lo accept binding arbitration clauses on a take-it-or-leave-it basis. Cingular, Sprint, T-
Mobile, Verizon, Working Assets Long Distance, Qwest, and many other companies have
such clauses. 1t would be hard for a customer to get a cell phone without giving up her or
his right to a jury trial.

Millions of persons are required by their employers to submit all claims — wage and hour
claims, civil rights claims, cverything — to binding arbitration. Employcrs such as
Anhcuscr-Busch, Cheesccake Factor, Circuit City, Ford Motor Co., Hooters, Hughes
Electronics, Kentucky Fried Chicken, Lenscrafters, Marriott International, Pfizer,
Rockwell, Ralph’s Grocery/Albertsons, Waftle House and General Electric (among

thousands of others) all require their employees to agree to mandatory arbitration clauses

% There is one important exception. Last fall, Congress made it a misdemeanor for a

lender to put an arbitration clause into many loan agreements with consumers. 10 U.S.C. § 987
(e)(2)-(4); (f)(1). There is a scrious policy question as to how mandatory arbitration could be so
unfair when it is imposed upon a member of the mililary that it is a crime, yet it is supposed [(air
and proper to impose them on other citizens.
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as a condition of getting or keeping a job."

o From talking to hundreds of consumer lawyers and consumers, it appears that in the last
four years the vast majority (if not nearly all) car dealers in the U.S. have inserted binding
arbitration clauses into their car sales contracts, (Only a few car dealers in the entire
nation had such clauses seven or eight years ago.)’

o It is hard to buy a computer without submilling {o a binding arbilration clause. Dell,
Gateway, and other major companies insist upon them.

0 Mandatory arbitration is growing rapidly as a requirement (or patients 1o receive
necessary medical services. Many HMOs have arbitration clauses; more and more
doctors have such clauscs; most nursing homes require paticnts (or family members) to
sign such clauscs; I even recently saw such a clause in a contract providing for an organ
transplant.

s} Mandatory arbitration clauses arc in contracts for a wide range of other consumer goods

and scrvices — home sales contracts, insurance companics, rental car companics,

* As one example of how courts often do not protect employees from mandatory
arbitration, see Garrett v. Circuit City Stores, 449 F.3d 672 (5th Cir. 2006). In that case, a
company allegedly did not preserve the job ol a military reservist who was sent to Iraq. When he
sucd under the Uniformed Services Employment and Reemployment Rights Act (USERRA), 38
U.S.C. § 4302(b), the Courl held that he had lost his right to bring this claim in court and had to
bring his claim to a privatc arbitrator. There is no little irony that someone who has risked his
life protecting our freedoms would be [orced 1o lose a number ol his own constitutional [reedoms
as a result of a fine print contract. In upholding the arbitration agreement, the court expressly
ignored language in the House Committee Report that stated that arbitration of a USERRA claim
would not be required or binding. Id. at 679.

* By contrast, back in 2002, automobile dealerships lobbied strenuously for and won a
federal statutc that bars car manufacturers from insisting that car dealers arbitrate disputes. 15
U.S.C. § 122 6 (a)(2). The Congress has only protected car dealers, however, and not car buying
consumers.
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mortuaries, pest control companies, securities broker services, pet boarding companies,
etc., all regularly require customers to sign them as a condition of service.

1L Consumers and Employees Have Little Choice But to Agree to Mandatory
Arbitration Clauses.

Litcrally millions of Amcricans have unknowingly rcecived mandatory arbitration clauscs
in a manncr that cnsurcs that the clauscs would not be read or understood by all but a very foew of
their recipicnts. We have scen dozens of arbitration clauscs, including clauscs uscd by some of
the largest and richest corporations in the United Statcs, that arc (a) cast in densc and cryptic
legalese incomprehensible to lay persons (and even many lawyers); (b) set forth in minuscule
print, often on the back side of a document; and (c) buried in the center of a mailing that
contained a variety of other pieces, most of which were solicitations and advertisements unlikely
1o be read by most recipients. Many on-line contracts bury the arbitration clauses hundreds ol
lines deep in the (ine print; the corporations know that most normal people will just click “agree”
rather than scroll down so far. Even when consumers are asked to sign or initial below or at the
arbitration clause, it is ofien in the context of a transaction where the consumer is asked 1o
quickly (lip through a large body of “standard” documents or contract provisions, which rarely
include an explanation of the arbitration clause.®

In light of these sorts of common practices, it should not be surprising that most peoplo
first lcarn that a company says that they have lost the right to suc — and have “waived” their
constitutional right to trial by jury — only aftcr a disputc riscs. Tn most cases, an individual’s first

awarcncss of an arbitration clausc comes as a bitter surprise. We have spoken to literally

° In one case in which we were counsel, the [(irst senience of a lender’s arbitration clause
is 256 words long!
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hundreds of persons on this topic over the past few years, including homeowners, farm operators,
consumer and civil rights attorney’s, consumers, employees, journalists and arbitrators. Again
and again in those conversations, we have heard from people — often very angry and very
dissatisfied people — who were utlerly unaware that they had been sent an arbitration clause, and
who believed that they had never agreed to such a clause. See also Fannie Mae Announcement
04-06, Sept. 28, 2004 (“We also recognize, however, that borrowers who would prefer Lo present
their grievances in court may unknowingly agree to mandatory arbitration at the time they sign
their mortgage documents.”); Linda J. Demain and Deborah Hensler, “Volunteering” to
Arbitrate Through Predispute Arbitration Clauses: The Average Consumer’s Experience, 67
Law & contemp. Problems 55, 73-74 (Winter/Spring 2004) (“Given the lack of information
available to consumers in predisputc arbitration clauses, and the difficulty of obtaining and
deciphering these clauses, it is likely that most consumers only become aware of what rights they
retain and what rights they have waived after disputces arisc.”); Christine Reilly, Achieving
Knowing and Voluntary Consent in Pre-Dispute Mandatory Arbitration Agreements at the
Contracting Stage of Employment, 90 Cal. L. Rev. 1203, 1225 (2002) (empirical research
demonstrates that employees “do not understand the remedial and procedural consequences of
consenting to arbitration” and that “[v]ery few are aware of what they are waiving.”).
Unfortunately, many courts do little to require that individuals actually receive
meaning(ul notice that they are supposedly “agreeing” lo give up their constitutional rights and
submit o arbitration.
o In one case, where a consumer bought a computer over the phone, the arbitration clause

was sent Lo consumers inside the box with a computer. For a consumer to reject the
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clause, she would have to pack up and send back the computer in the box within 30 days.
While anyone familiar with human nature and consumer behavior can predict that few
consumers would take such a step, courts have upheld such clauses. E.g., Hill v. Gateway
2000 Inc., 105 F.3d 1147 (7" Cir. 1997).

Alabama’s highest court upheld an arbitration agreement that was not even in the contract
that the consumers signed. Public Justice represented a husband and wile who purchased
title insurance when they bought a farm. When they later found out that there were
serious defects in the title, the title insurance company attempted to force them to
arbitrate their claim despite the fact that the original contract they signed had not
contained the arbitration clause. Instead of including the arbitration agrecment in the
contract, the insurance company had sent it to the consumers in the mail wecks later. Yet
the court held it was enforccable. McDougle v. Silvernell, 738 So. 2d 806 (1999).

And in an unusual casc where onc of our clicnts did know her cmployer gave her an
arbitration clausc and refuscd to sign it, the U.S. Court of Appcals for the Eleventh
Circuit held that she was still bound by it because she failed to quit her job as a nurse at
Baptist Medical Center-Princeton in Alabama, after having worked there as a nurse for
almost 30 years. Luke v. Baptist Medical Center-Princeton, No. 03-14342 (11™ Cir.
March 11, 2004).

In another case, a court compelled arbitration against the estale ol a woman who died in a
nursing home. Although the woman was legally blind and could not understand the
contents ol the papers she signed, the court said that no one can defend against the

enforcement of a contract just because they signed it without reading it. Estate of Etting
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v. Regent’s park at Aventura, Inc., 891 So.2d 558 (Fla. Dist. Ct. App. 2004).

HI.  Private Arbitration Companies Have Powerful Incentives to Favor the Corporations
that Select Them Through Their Standard Form Contracts.

There arc a number of different private arbitration companics who compete to be sclected
by corporations in thcir standard form contracts with consumers and employees. Arbitration
work is often very lucrative, and arbitrators know that if they rulc against a corporate defendant
too frequently or too gencrously (from the standpoint of that corporation), they will losc the
work. Companics imposing arbitration clauscs on their employcces and consumers through
standard form contracts of adhesion sometimes justify their actions with rhetoric about
arbitration being cheaper and faster and fairer than litigation in court. From numerous
conversations with lawyers both for corporations and advocates for individuals generally, and
parlicipation in multiple mediations and settlement negotiations, I can unequivocally testily that
the nearly universal perception among both plaintil[-side and delense-side lawyers is that
arbitrators are more likely to have a pro-delense attitude than are judges or juries. As one
indication of the truth of this point, for each of the past [ive years, state and [ederal courts around
the country have published more than 200 reported cases a year involving challenges to
mandatory arbitration clauses where individual consumers or employees were attempting to
maintain their rights to pursuc their cases in court while the corporations wore attempting to force
the cases into arbitration. Onc by product of this widespread (and rational) perception is that
arbitration clauscs deter attorncys from agrecing to present individuals, and deter individuals
from cxcreising their rights.

There is some cmpirical cvidence and a good deal of academic analysis showing that
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arbitrators have a tendency to favor "repeat player" clients.” In the consumer law context, the
repeat player will generally be the corporate defendant. See James L. Guill & Edward A. Slavin,
Jr., Rush Unfairness: The Downside of ADR, Judges'J., Summer 1989, at 8, 11 (1989)("[A]n
arbitrator's decision might be inlluenced by the desire (or [uture employment by the parties....
Some arbitrators openly solicit work. They wrile to pariies noting their availability, sometimes
enclosing samples ol their awards.") (citations omitted); Kirby Behre, Arbitration: A Permissible
Or Desirable Method for Resolving Disputes Involving Federal Acquisition and Assistance
Contracts?, 16 Pub. Cont. L.J. 66 (1986) (discussing possibility "that an arbitrator will make a
decision with an eye toward his role in future disputes involving one or both of the parties—that
is, an arbitrator's decision might be influcneed by the desire for futurc employment by the
partics.").

A. Corporations Often Blackball Arbitrators Who Rule In Favor of Individuals,
and the Rosters of Potential Arbitrators Tend to Be Heavily Tilted In Favor
of Corporate Defendants.

Onc particularly troubling aspect of the repeat-player syndrome is the tendency of
corporate repeat-players to blackball arbitrators who might rule against them. This tendency was
revealed by a study of mandatory arbitration in managed care cases in California, which found a
small number of cases in which an arbitrator awarded a plaintift more than one million dollars
against a health mainlenance organization (HMO). Marcus Nieto & Margaret Hosel, Arbitration

in California Managed Health Care Systems 22-23 (2000). In each instance, that was the only

* Cole v. Burns Int'l Sec. Servs., 105 F.3d 1465, 1476 (D.C. Cir. 1997); Lisa B. Bingham,
Employment Arbitration: The Repeat Player Effect, | Employee Rts. & Emp. Pol'y J. 189 (1997)
(study finding that cmployces recover a lower pereentage of their claims in repeat player cascs
than in non-repeat player cases); Jean R. Sternlight, Panacea or Corporate Tool?: Debunking the
Supreme Court's Preference for Binding Arbitration, 74 Wash. U. L.Q. 637, 684-85 (1996).

10
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HMO case that the arbitrator ever handled, id., suggesting that every time an arbitrator entered a
substantial verdict against an HMO, the arbitrator was unable to get any further work from an
HMO in the state. That same study also found that arbitrators were far more likely than judges to
enter summary judgment [or delendant HMOs.

In the last [ew months, there have also been two publicly disclosed episodes ol arbitrators
who were handling cases [or the National Arbitration Forum (“NAF”) being blackballed alier
ruling for consumers against NAF’s most prominent client, MBNA Bank. The [irst episode of an
NAF arbitrator being blackballed is described in the deposition of Harvard Law Professor
Elizabeth Bartholet, taken on September 26, 2006, by a lawyer challenging NAF as being biased
in a consumer casc against Gateway Computers.® Professor Bartholct had also served as an
indcpendent contractor arbitrator for NAF, until she resigned. Her deposition describes how she
was also blackballed by a credit card company after she ruled against it in a singlc arbitration. At
the time that the credit card company decided to block her from hearing any more cascs
involving itsclf, she was scheduled to hear a number of other consumer cases. NAF sent out
letters to the consumers falsely stating that she would no longer be the arbitrator in their cases,
because she had a scheduling conflict. The professor, however, did not have a scheduling
conflict; instead, NAF had sent out this explanation to conceal the fact that in reality she had
been blackballed by a lender who did not like how she ruled in a past case.

The second recent disclosure came in an article written by Richard Neely, a former justice

* This deposition transcript is well over 100 pages in length. If any member of the
Subcommittee or her or his staft would like, Public Justice would be happy to provide the
Subcommittee with a copy of this deposition transcript. Similarly, this testimony will describe a
number of other documents that we have encountered in our work, and we would be happy to
supply the Subcommittee with thosc documents as well.

11
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of the West Virginia Supreme Court in the 2006 September/October issue of The West Virginia
Lawyer. After retiring from the bench, Justice Neely was approached by NAF to serve as one of
its independent-contractor arbitrators, and he agreed to do so. He reported that when he did not
award a bank the (ull amount ol atiorneys’ fees it asked for, that he found himsel( barred (rom
handling anymore cases involving that bank. He explained that banks, as “professional
litigants,” can make use ol their superior knowledge of arbitrators past decisions Lo help ensure
that their cases are heard by NAF arbitrators who will rule for them.

In addition 1o the possibility that individual arbitrators may be blackballed, there are
many indications that private arbitration companies are subject to financial pressures if they
irritate corporate defendants. See Eric Berkowitz, fs Justice Served, LA Times Magazing,
October 22, 2006:

Declaring that contractual restrictions on class suits arc ‘inappropriate,” JAMS announced

in 2004 that it would starl to “ensure (airness’ by ignoring such prohibitions and letling

class arbitrations go forward. But then Citibank, Discover Card and American Express
lought back, writing JAMS out of their arbitration accords. Within months, JAMS
reversed itself. . ..
See also Justin Scheck, JAMS reverses class action policy; Under corporate pressure, it agrees
to enforce exclusion clauses, The Recorder 1 (March 11, 2005).

While many arbitration service providers are very secretive about the identity and
background of their arbitralors, a good deal of anecdotal evidence indicates thal they are heavily
disproportionately drawn [rom lawyers who specialize in representing corporate delendants.
Consider the [ollowing illustrations, which Public Justice respectlully suggests are illustrative of

much broader patterns:

0 We recently received an exemplar of a medical group’s mandatory arbitration clause that

12
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provides that all patients of this medical group must submit to arbitration before an
organization entitled “The National Insurance Arbitration Promotion Association.” This
organization, which was selected by the doctors’ insurance company, explicitly has the
goal of “help[ing] the company stay in business,” stresses to patients thal most lawsuits
against doctors are allegedly baseless, and pledges that patients’ recoveries will be limited
(without respect to the law in a state), and that limitations periods will be shorlened, as
well as providing other terms that favor doctors.

In a number of cases, parties in insurance cases being handled by the American
Arbitration Association (“AAA”), have received a short list of potential arbitrators, where
cvory name on the list is somconce who works dircetly or indirectly for the insurance
industry. W¢ have a “strikc shect” in one casc, for example, where the plaintiff's lawycr
went through and annotated how cach prospective arbitrator was connected to the
insurance industry.

Public Justicc was involved in a casc in Alabama, involving a lawsuit against a title
insurance company for fraud and breach of contract. Our client was offered a list of
potential arbitrators from AAA, and every potential arbitrator on the list either worked
directly for a title insurance company or was an attorney at a law firm that did substantial
work delending insurance companies.

One NAF advertisement labeled “Professionals and the National Arbitration Forum,”
consists of a list of favorable quotes, all of which come [rom attorneys or olficials
alfiliated with corporations, and none of whom principally represents individual

plaintiffs. Another NAF News Release includes a list of persons who endorse its work,

13



22

and every one of those 21 persons specializes in representing financial institutions and
banks. It is clear that the NAF targets its advertising at lenders.

In one case filed by a consumer against ITT Capital Finance Corp., NAF chose as an
arbitrator a lawyer whose law [(irm represented a host ol other ITT entities,

From material taken [rom NAF’s website disclosures pursuant to California’s disclosure
requirement, enclosed as Exhibit 8 hereto are the results [rom a single quarter’s worth of
decisions by just one NAF arbitrator. This person handled 80 cases brought by banks
against individuals, and ruled for the bank in all 80 cases. In 78 of the 80 cases, she gave
the bank 100% of the amount it claimed, in two cases, she gave slightly less. She also
ruled on onc claim brought by a consumer against a bank, and dismissed it.

Several consumer attorneys have told Public Justice that they sought to become AAA
arbitrators, only to be told that the AAA lists in their statc arc filled. They later Icarned
that morc corporatc defense lawyers were subscquently been added to the list.

There is also cvidence that cven when arbitrators do find for plaintiffs, they tend to make

smaller awards to individuals with employment and civil rights claims, Armendariz v.

Foundation Health Psvchare Servs., 6 P.3d 669 (Cal. 2000), or to individual medical malpractice

plaintifts, Marcus Nieto and Margaret Hosel, Arbitration in California Managed Health Care

System, 21 (2000), than do courts or juries.

Corporale supporlers ol mandatory arbitration routinely point o “studies” claiming that

consumers and employees do well in mandatory arbitration. Some of these studies, like the

American Bankers Association-funded Ernst & Y oung report praising the National Arbitration

Forum, suffer from grave methodological [iles. (That study, lor example, literally ignores 1,000

14
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consumer cases handled by NAF for every case it considers, and considers a $1 award to a
consumer claiming losses of $100,000 to be a victory.”) Other studies compare apples and
oranges, cherry-picking limited data that show that high-ranking corporate employees who have
individually-negotiated contracts do well in arbitration, and then projecting that equally positive
results would apply to cases involving (ar less power(ul employees with no control over the
arbitrator, This [law is evident in the work of Lew Maltby, a member of the American
Arbitration Association’s Board ol Directors and Executive Committee, who regularly works as a
paid arbitrator in AAA cases, and who relies at least in part on help from the AAA 1o raise
money for his small “National Workrights Institute.” In fact, the best and most recent data
reflects that the corporate funded studics paint an overly rosy picture. Sec Alexander J.S. Colvin,
Assoc. Prof., Penn. Statc, Empirical Research on Employment Arbitration: Clarity Amidst the
Sound and Fury, presented at the National Academy of Arbitrators 26 (April 14, 2007) (“the
most recent data on cases deriving from employer-promulgated agreements in the [AAA
California disclosurcs] suggest that cmployce win rates and damage awards arc lower than
indicated by the earlier studies and lower than those in litigation.”)

Sometimes, arbitration company representatives appear to be not only aware of, but
cavalier about, consumers” perceptions of pro-corporate bias. Iam familiar with a case where
Wesl Virginia consumer lawyer Dan Hedges learned that an arbitrator proposed by the AAA
previously served as delense counsel in cases similar to the one he was then handling. Mr.
Hedges expressed lo the arbitration company, AAA, that this was not [air to his client. Instead of
taking the complaint seriously, the AAA representative laughed and said, “Yeah, I thought you

would like that.”

15
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B. Some Arbitrators’ Advertisements and Solicitations to Potential Corporate
Clients Confirm the Dependency of Arbitrators Upon Corporate Goodwill.

Perhaps as the most blatant proof that some arbitration companies see their role as aiding
corporate defendants against consumer plaintiffs comes in some of the advortising material
aimed at potential corporate clients of NAF. (This is one of the largest arbitration firms in the
U.S., handling hundreds of thousands of consumer cases cach ycar.) NAF makes promiscs that
sharply favor the interests of corporate defendants and place individual plaintiffs at an obvious
disadvantage. Consider the following cxamples:

0 One NAF solicitation sent generically to multiple potential corporate clients states in
huge print that NAF is “The alternative to the million dollar lawsuit.”

o In a letter dated April 16, 1998, from NAF’s Director of Arbitration to Alan Kaplinsky,
NAF wams Mr. Kaplinsky that the “class aclion bar” is threatening to bring lawsuits
involving the Y2K issue, and states that the “onfy thing” that will “prevent” such suils is
the adoption of an NAF arbitration clause “in every contract, note and securily

2%

agreement.” The approach in this letter is not that of an even-handed neutral arbitration

forum, but of an advocate advising defense counsel how to defeat a mutual adversary

? Mr, Kaplinsky is a prominent corporate delense lawyer who represents banks.
According to his firm"s websitc, its “Consumer Financial Scrvices Group has developed onc of
the pre-eminent and largest consumer [inancial services litigation defense practices in the
country, defending banks and other financial institutions throughout the United States in class
actions and other complex litigation.” http://www ballardspahr.com/home.htm. In an article
entitled “Excuse me, but who’s the predator: Banks can use arbitration clauses as a defense,”
Bus. Law. 24 (May/June 1998), Kaplinsky wrote that “Consumers have been ganging up on
banks. But now the institutions have found a way to defend themselves.” 7d. at 24. The article
makos clear that mandatory arbitration is this “defense” for financial institutions against
consumer claims, and notes that “Arbitration is a power[ul deterrent to class action lawsuits. . . .”
1d. 24-26.
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(“the class action bar™).

o A January 14, 1999 letter from an NAF official to a prospective client states in the very
first sentence that “A number of courts around the country have held that a properly-
dralled arbitration clause in credit applications and agreements e/iminates class actions . .
..” (Emphasis in original.) This letter also promises that NAF arbitration “will make a
positive impact on the bottom line.” (Emphasis in original,}'

0 Another advertisement distributed to corporale in-house counsel on NAF letterhead states
that its rules provide for “[v]ery little, if any, discovery.” See Exhibit 15 hereto.

NAF is not alone in its approach, AAA also actively solicits business from its corporate
contacts. Paul Van Loon, a Regional Vice President of AAA, sent a memo to AAA’s Northern
California panclists asking for theirhelp. “Part of our marketing cffort for 2000 will be to
develop business contacts with corporations headquartered in Northern California,” wrote Loon,
who wantcd the panclist to “make the introduction for us” to any corporate contacts they might
have.

These sort of solicitations and promises show what is inherently unfair and wrong with a

system where companies can hand pick private judging services to replace publicly accountable

" Additional inappropriate remarks appear in NAF’s own newsletter. In addition to
handling consumecr disputes, NAF handles quitc a few cascs involving internet “Domain Name”
disputes. In that connection, NAF produces a publication entitled “Domain News.” Many of
these periodicals run chatty articles that actually boast of the decisions that NAF arbitrators issue
in favor of famous persons in these domain name disputes. £.g., Johnny Unitas Wins Another
One, 2 Domain News Vol 4, at 2; Master of Domains: metallica.org, 1| Domain News Vol 7 at 1;
Hey You, Get Off of My Domain!: MickJagger.com, 1 Domain News Vol. 6 at 2. While Public
Justice takes no position on these particular domain disputes, this type of article surely places
NAF in a very different position than any court in the United States. Imagine any state or federal
court issuing a ruling in [avor of one party over another, and then publishing an article — [rom the
court — boasting of the fact and mocking the party who lost the casc.

17
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courts. These arbitration companies wish to supplant the publicly accountable system of courts
and juries, but they have not held themselves to the same ethical standards as those imposed on
courts and juries. NAF is effectively promising corporate defendants that its procedures will
insulate them (rom a broad category ol potential liabilities by preventing consumers with small
claims rom having any meaning(ul means ol reliel. Ifa judge were Lo solicil business [rom a
party that might come belore il with sirong ex parte hints that the soliciled party would get a
good deal in the judge’s courtroom, there is no doubt that this would be improper or sanctionable
behavior.

C. Most Courts Do Little to Protect Individuals Against Biased Arbitrators.

Some courts have struck down arbitration clauses that required individuals to submit their
claims to particularly extreme and cgregious arbitration systems; perhaps a dozen courts have
struck down arbitration systems such as ones where one party could pick the individual
arbitrator. Unfortunatcly, many other courts have been reluctant to protect individuals against
arbitrators biascd towards industry.

First, the most common problem — that the arbitrator is a lawyer who principally
represents parties just like the defendant in a case — is generally not grounds for challenging an
arbitration clause or an arbitrators” decision. This is a fairly well established and widely
recognized day-lo-day realily, and courls accept generally such arrangements without question.

Even [or more egregious illustrations of bias, however, a number of courls have said that
they will only consider issues relating to whether an arbitrator is biased alier the arbitration is
complete. Consider what this would mean to an individual — you might have to go through a

process with a decision maker who can charge you tens of thousands of dollars in fees, could
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order you to pay the other sides” attorneys’ fees, might take years to decide the case, and only
then could you go to court to argue that the arbitrator was unfairly biased towards the other side.

And for some courts, it seems as though nothing short of a videotape of an arbitrator
stufling wads ol cash into their pockets would be grounds [or challenging an arbitration clause on
the basis of bias. In one particularly extreme case, an arbitration clause was enlorced by a state’s
high court even though an employer required an employee to submit his claims Lo arbitration
belore an arbitration panel composed of partners of the accounting firm he was suing. See Dean
Hottle v. BDQ Seidman, LLP, 846 A.2d 862 (Conn. 2004). In another case, Judge Posner of the
U.S. Court of Appeals for the Seventh Circuit stated, “the standard due process entitlement to an
impartial tribunal is rclaxed when the tribunal is an arbitral tribunal rather than a court.” United
Transp. Union v. Gateway Western Railway Co., 284 F.3d 710, 712 (7th Cir. 2002) (citing to
four other federal appellate decisions). Judge Posner made this comment in the course of holding
that it was of no concern to the court that an arbitrator had been convicted of violating the
criminal tax laws.
IV.  Arbitrators Are Immune From Any Meaningful Judicial Review.

Judicial review of arbitration is less than minimal; it approaches non-existent. The
general rule is that judicial review of arbitrators’ decisions “is very narrow; one of the narrowest
standards of judicial review in all of American jurisprudence.” Lattimer-Stevens Co. v, United

Steelworkers of Am. Dis. 27,913 F.2d 1166, 1169 (6th Cir. 1990).!" Consider a [ew illustrations:

" See also First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995) (“the
court will set aside [an arbitrator’s] decision only in very unusual circumstances.”); Baravati v.
Josephthal, Lyon & Ross, 28 F.3d 704, 706 (7th Cir. 1994} (“[J]udicial review of arbitration
awards is lightly limited.”); IDS Life Ins. Co. v. Sundmerica Life Ins. Co., 136 F.3d 537, 543 (7®
Cir. 1998) (“judges follow the law . . ., while arbitrators, who often . . . arc not lawyers and
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o The U.S. Court of Appeals for the Seventh Circuit remarked in a decision issued last year
that courts should not review arbitrators’ interpretations of contracts even if they are
“wacky,” so long as the arbitrator attempted to “interpret the contract at all.” See Wise v.
Wachovia Securities, Inc., 450 F.3d 265, 269 (7th Cir, 2006).

o The U.S. Court ol Appeals for the Third Circuit considered an arbitrator’s decision that
“inexplicably” cited and relied upon language that was not included in a key document.
The court held, though, that “such a mistake, while glaring, does not fatally taint the
balance of the arbitrator’s decision in this case. . . . Brentwood Medical Associates v.
United Mine Workers of America, 396 F.3d 237, 238 (3d Cir. 2005). This vividly
demonstrates how narrow the review of arbitration decisions is — they are upheld even
when they arc based upon “glaring mistakes” of law.

o Tn a casc involving bascball player Steve Garvey, the U.S. Supreme Court held that
“courts arc not authorized to review the arbitrator’s decision on the merits” cven if the
arbitrator’s fact finding was “silly.” Major League Baseball Plavers Ass’n v. Garvey,
532U.8. 504, 509 (2002).

o In another case, the California Supreme Court held that even when an arbitrator’s

cannot be compelled to follow the law and their crrors cannot be corrected on appeal (there arc
no appeals in arbitration), although there are some limitations on the power of arbitrators to [lout
the law.”); Di Russa v. Dean Witter Reynolds Inc., 121 F.3d 818, 821 (2d Cir. 1997) (to modify
or vacate an arbitration award, a court must find both that (1) the arbitrators knew of a governing
legal principle yet refused to apply it or ignored it altogether, and (2) the law ignored by the
arbitrators was well defined, explicit, and clearly applicable to the case), cert. denied, 118 S. Ct.
695 (1998); Halligan v. Piper Jaffray, Inc., 148 F.3d 197 (2d Cir. 1998) (arbitrator’s decision
may only be overturned for manifest disregard of the law in “severcly limited” circumstances,
where a court [inds that “the arbitrators knew ol a governing legal principle yet refused to apply
it...”).
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decision would “cause substantial injustice” on its face, that it was not subject to judicial
review. Moncharsh v. Heily & Blase, 3 Cal. 4th 1 (1992).

In a case decided a few months ago by the U.S. Court of Appeals for the Eleventh Circuit,
the court angrily decried persons who try to “convert arbitration losses into court
victories,” and noted that the only basis [or challenging an incorrect arbitration decision is
where a partly can prove with “clear evidence” that the arbitrator was conscious of the law
and deliberately ignored it; “showing that the arbitrator merely misinterpreted, misstated
or misapplied the law is insulficient.” B.L. Harbert International, LLC' v. Hercules Steel
Co., 441 F.3d 905, 910 (11th Cir. 2006). The court went on to state that parties who
challenge arbitration awards should be sanctioned more often for asking for judicial
review, and that this would be “an idea worth considering” in order to discourage future
challenges to arbitration.

The law governing judicial review of arbitration also cncourages arbitrators not to give

any rcasons for their decisions because then it is entirely impossible to attack their decisions. See

Fellus v. AB Whatley, Inc., 2005 WL 9756090 (N.Y. Sup. Ct. Apr. 15, 2005) (in the absence of a

reasoned decision supporting an arbitration award, there was no basis for court to decide whether

arbitrator manifestly disregarded the law.); H&S Homes v. McDonald, 2004 WL 291491 (Ala.

Dec.17, 2004) (in the absence of an explanalion ol damages awarded by arbitrator, the courl had

no basis to delermine whether arbitralor manifestly disregarded the law; arbitrator’s failure to

give reasons for the award did not itsell constitute manifest disregard ol the law). As a result,

many arbitrators have told me that they are discouraged by the major arbitration firms from

producing written decisions in most cases because doing so basically gives arbitrators a means ol
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putting themselves beyond any scrutiny. The upshot of all this is clear — arbitration is largely a
system above and beyond the law.

This lack of judicial review undermines the public function of litigation. “By closing off
access 1o proceedings, eliminating judicial precedent, and allowing parties (o write their own
laws, we compromise society's role in setting the terms ol justice.” See Jean Sternlight, Panacea
or Corporate Tool?: Debunking the Supreme Court's Preference for Binding Arbitration, 74
Wash, U. L.Q. 637, 695 (citations omitled). See also Mike Ward, Texas’ chief justice calls for
overhaul of state courts, American-Statesman, February 21, 2007 (““A privately litigated matter
may well affect public rights,” [Chief Justice Wallace] Jefferson said. ‘Its resolution may
ultimately harm the public good or, because those decisions are secret, impede an innovation to a
recurring problem, much to the detriment of Texas citizens.””)

V. Many Companies Add Other Unfair Terms to Mandatory Arbitration Clauses

It is rcmarkably common for corporations to draft standard form contracts that not only
require individuals to take their claims to arbitration instcad of court, but also strip individuals of
substantive rights that they would have under civil rights or consumer protection statutes. Many
courts have struck down such provisions, or sometimes entire arbitration clauses containing
several such provisions, as being so unfair as to be unenforceable. In other words, the rule in
those courts is that while corporations may insist that individuals submit their claims lo
arbitration, they cannot add on extraneous terms that are not inherent to arbitration and that
would otherwise be illegal.

Unfortunately, a number of other courts have not taken such a tack. Some courts have

concluded that current federal law [avors arbitration so much that even il a contract term would
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otherwise be illegal, it should be enforced if it is embedded in an arbitration clause. Other courts
have concluded that arbitrators (rather than courts) should decide all challenges to terms stripping
individuals of basic legal rights included in an arbitration clause. (The arbitrator has a strong
(inancial incentive not o (ind that such terms, contained in the contract that gives the arbitrator
power 1o hear a case — and bill [or her or his time on a case — are illegal.)

One court has gone so [ar as Lo say thal even a challenge to the unconscionability under
normal state contract law ol the arbilration provision itsell is [or the arbitrator to decide. See
Hawkins v. Aid Association for Lutherans, 338 F.3d 801, 807 (7th Cir. 2003). Under this
approach, a challenge that an arbitrator was biased or charged excessive fees for arbitration
would be decided by the arbitrator!

A. Arbitration Is Often Cloaked In Secrecy, Which Disadvantages Consumers

and Employees Against Corporations Who Are “Repeat Players” in
Arbitration.

Arbitration is all-too-often scerctive, with strict confidentiality rules somctimes limiting
what can be publicly revealed cither about the underlying facts of a dispute or about the
arbitrators’ rulings. Reporters are generally not allowed to be present in arbitrations, and
proceedings are closed to the public. These characteristics are not inherent to arbitration, but too
often become part of the process.

In addition, some arbitration clauses and the rules of some arbitration providers require
that all parties to a dispute keep all facls aboul both the dispule and the arbitrator's resolution ol
the dispute “conlidential.” Furthermore, “[a]rbitrators have no obligation to the court to give
their reasons (or an award,” United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363

U.S. 593, 976 n.8 (1960), and it is common [or arbitrators to provide no written explanation [or
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their decisions. See Paul D. Carrington & Paul H. Haagen, Contract and Jurisdiction, 1996 Sup.
Ct. Rev. 331, 397-98 (1996). Even when arbitrators do produce written decisions, “arbitrators'
decisions are not intended to have precedential effect even in arbitration (unless given that effect
by contract), let alone in the courts.” IDS Life Ins. Co. v. Sundmerica Life Ins. Co., 136 F.3d
537, 543 (7th Cir, 1998). This phenomenon recently led the Chiel Justice of the Texas Supreme
Courl to caution that the spread ol arbilration could undermine the integrity ol the law. “‘A
privately litigated matter may well alfect public rights,”” [Chief Justice Wallace] Jellerson said.
‘Its resolution may ultimately harm the public good or, because those decisions are secrel,
impede an innovation to a recurring problem, much to the detriment of Texas citizens.”” Mike
Ward, Texas’ Chief Justice Calls for Overhaul of State Courts, American-Statcsman, Feb, 21,
2007. Professor Richard Reuben, a proponcent of alternative disputc resolution, has similarly
cautioned that arbitration can sacrifice important public valucs of transparency and
accountability. Richard C. Reuben, Democracy and Dispute Resolution: The Problem of
Arbitration, 67 Law & contemp. Probs. 279, 298-302 (Winter/Spring 2004).

This secrecy tends to reduce the ability of consumer attoreys to effectively represent
their clients. See Marcus Nieto & Margaret Hosel, Arbitration in California Managed Health
Care Systems 22 (2000) ("[P]laintiffs in California health care claims generally do not have
information about arbitrators’ decision records before selecting a neutral arbitrator, In contrast,
health care plans do have information about the win-lose decisions of arbitrators. This
information gap may [avor health care plans."); Jean Sternlight, Panacea or Corporate Tool?:
Debunking the Supreme Court's Preference for Binding Arbitration, 74 Wash. U. L.Q. 637,

683-84 (1996) ("[A] consumer's attorney ofien relies on public information gained (rom other
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lawsuits to build her own claims of negligent or intentional misconduct. Repeat-player
companies can gain similar information through private channels. Thus, by requiring private
arbitration the company may again deprive the consumer of certain relief she might have
obtained through litigation.” (citations omitted)).

A federal court has acknowledged that a non-transparent system ol arbilration may be
unfair to consumers because it perpetuates a disparity in knowledge between consumers and
business. [ a business repeatedly has cases belore a particular set ol arbitrators, it will know
much more than consumers about which arbitrators to select. This knowledge is important.
When a situation is created where only corporate repeat players have ready access to information
about arbitration dccisions, consumers arc disadvantaged. Such a system puts the corporate
repeat player “in a vastly superior legal posture since as a party to cvery arbitration it will know
cvery result and be able to guide itsclf and takce legal positions accordingly, whilc cach
[consumer] will have to operate in isolation and largely in the dark.” 7ing v. AT&T, 182
F.Supp.2d 902, 933 (N.D. Cal. 2002) (footnotc omitted), aff’'d in relevant part and reversed in
part on other grounds, 319 F.3d 1126 (9th Cir. 2003), cert. denied, 319 S.Ct. 53 (2003).

B. Arbitration Is Often Extremely Expensive for Individuals.

In paying taxes, American citizens cover the costs of operating the court system, so they
are only required to pay a nominal [iling [ee (o initiate a lawsuit. People [orced into arbitration
[requently pay [ar greater [ees to [ile their case, and to have the decision maker hear their case
and to hear various motions that go with the case, than the [ees consumers must pay to [ile a case
in court., We have seen a number of arbitration clauses that require individual consumers Lo pay

fees that exceed the amount of money they would stand to gain if they won their cases. A
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number of consumers and consumer attorneys have told us that they (or their clients) would
abandon their cases if forced into arbitration, because they could not afford the fees likely to be
charged by the arbitrators. This problem is exacerbated by the widespread practice of hidden or
uncertain (ees, where an arbitration service provider loudly touts a small “[iling (ee,” but then
adds on a variety ol subsequent fees [or handling dispules over discovery, motions and the like,
In one recent employment case, a person was required (o pay arbiiration [ees of more than
$60,000 to pursue civil rights claims,

While many courts have refused to enforce arbitration clauses that require individuals to
pay significant fees to have their claims heard, some courts seem unconcerned with the
possibility that a consumer or cmployee would be saddled with cnormous fees to have their
claims heard. In onc case, for example, the Supreme Court of Alabama upheld an arbitration
agrecment despite the consumers having to pay between $12,000 to $14,000 to arbitrate claims
that were likely worth between $20,000 and $30,000. Leeman v. Cook’s Pest Control, Inc., 902
So. 2d 641 (2004). In another casc, a federal court of appeals enforced an arbitration clause cven
though it (a) imposed arbitration costs upon an impoverished individual of between $27,500 and
$29.000 in order for her to vindicate her claims; and (b) expressly waived all of the individuals
claims for exemplary, punitive and consequential damages (even though they otherwise would
have been available under the law). Overstreet v. Contigroup Co., 462 F.3d 409 (5th Cir, 2006).

C. Arbitration Clauses Are Often Used As A Means to Aveid Class Action Suits.

Many corporations add to their arbitration clauses terms that ban individuals [rom
bringing or participating in class action cases, either in court or in arbitration. While many courts

have struck down these types ol contract terms as being unconscionable and unenforceable, other
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courts have upheld them, citing in several cases that there is a strong presumption in favor of
enforcing arbitration clauses. (From a legal perspective, this argument is puzzling, because the
U.S. Supreme Court has held that parties can bring class actions in arbitration, so a federal policy
(avoring arbilration should say nothing about bans on class actions. Nonetheless, these
provisions are olten enforced.)

These class action bans oflen insulate corporations [rom legal accountability, since many
Americans cannol [easibly pursue certain types of claims, particularly cases where individual
claims are too small and complex to be litigated by a private attorney. Class action suits allow
consumers to pool their individual resources, which is crucial when going up against well-funded
corporations. As Congress stated, “Class action lawsuits arc an important and valuablc part of
the Icgal system when they permit the fair and efficient resolution of legitimate claims of
numecrous partics by allowing the claims to be aggregated into a single action against a defendant
that has allcgedly caused harm.” Class Action Fairness Act of 2005, 28 U.S.C.. §1711 (2005).
Stopping individuals from bringing class action suits cffectively immunizes corporations from
any legal accountability for certain categories of illegal acts they might commit, even when it is
very clear that they have broken the law.

Some courts have recognized the importance of preserving consumers’ access to class
action proceedings. In Ting v. AT&T. 182 F. Supp. 2d 902 (N.D, Cal. 2002), aff’d in relevant
part, 319 F.3d 1126 (9th Cir. 2003), the lederal district court held that AT&T’s arbitration clause
for long distance telephone customers was unconscionable in part because it deprived consumers
ol the right to bring or participate in class action proceedings. The 7ing court held that the ban

on class actions amounted to an exculpatory clause because it would have been economically
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infeasible to prosecute each claim on an individual basis. Id. at 918. See also, West Virginia ex
rel. Dunlap v. Berger, 567 S.E.2d 265 (W. Va. 2002) (“[P]ermitting the proponent of such a
contract to include a provision that prevents an aggrieved party from pursuing class action relief
would go a long way loward allowing those who commit illegal activity to go unpunished,
undeterred, and unaccountable.”); Powertel, Inc. v. Bexley, 743 So. 2d 570 (Fla. Dist. Ct. App.
1999) (*“Class litigation provides the most economically (easible remedy for the kind of claim
asserled here. The potential claims are too small to litigate individually, but collectively they
might amount o a large sum of money. . . By requiring arbitration ol all claims Powertel has
precluded the possibility that a group of its customers might join together to seek relief that
would be impractical for any of them to obtain alone.”) Many other courts have refused to
address this issuc, however. See, e.g., Snowden v. CheckPoint Check Cashing, 290 F.3d 631 (4th
Cir. 2002); Edelist v. MBNA Am. Bank, 790 A.2d 1249 (Dcl. Super. Ct. 2001) (*The surrender of
that class action right was clcarly articulated in the arbitration amendment. The court finds
nothing unconscionablc about it and finds the bar on class actions enforccable.”).

In my experience, arbitration clauses that ban class action proceedings prevent many
consumers who have been harmed by corporate wrongdoings from seeking relief. These class
action bans also shield corporations from liability for these illegal activities. This shield not only
hurts the consumers who have already been harmed and are being stopped [rom vindicate their
rights, but also hurts (uture consumers because the prospect ol an expensive class litigation
normally operates as an important deterrent that makes abusing consumer rights too expensive o
be prolfitable. Atils core, allowing corporations to use arbitration clauses 10 ban class action

proceedings injures consumers.
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D. Many Arbitration Clauses Include “Loser Pays Rules” to Discourage
Individuals from Bringing Claims; Plaintiff’s Fear Being Bankrupted By
Huge Defense Fees If They Do Not Win Their Case.

For many consumers and employees pursuing their claim through arbitration is too risky
because of the Loser Pays Rule that arbitration companies impose. In one case, for example, an
AAA arbitrator entered a loser pays award ol more than $200,000 against a woman who brought
a sexual harassment suil against her employer. I[ this kind ol award is made more (requently,
few if any women will ever be willing to pursue their civil rights claims in court.

NAF’s advertisements and solicitations aimed at businesses stress that it has a Loser Pays
Rule. In an interview with a glossy magazine targeted to in-house corporate counsel, NAF's
Exccutive Director openly explained that this Loser Pays Rule cxtends to attorneys’ foes and is
aimed at making it more risky for individuals to bring claims against busincsscs, as a means of
achicving tort reform:

Editor: Another goal of Civil Justice Reform is to imposc a penalty on commencing

litigation as a way to extort a seltlement of a frivolous claim. Civil Justice Reform

advocates have proposcd a "loscr pays"” rule to counter such tactics.

Anderson: The rules of the National Arbitration Forum allow the arbitrator to award the

prevailing party the cost of the arbitration including attorneys' fees. The rules of the other

major arbitration administrators have similar provisions. The economics of dispute
resolution by arbitration are entirely different from the economics of bringing lawsuits.

There is no such thing as a "no risk" arbitration for either side.

Do an LRA: Implement Your Own Civil Justice Reform Program NOW, Metropolitan Corp.
Couns., Aug. 2001, Given that most individual consumer claims are relatively modest in size,
the prospect of potentially paying enormous [ees to a corporate defendant’s high priced law firm

(fees that could easily exceed $400 per hour for a partnerin a D.C. firm) will discourage most

consumers {rom going (orward with even the strongest claim.
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It should be noted that Loser Pays Rules in civil rights and consumer cases are contrary to
the substantive law in many jurisdictions, as the U.S. Supreme Court noted in Christiansburg
Garment Co. v. EEOC, 434 U.S. 412, 418 (1978). One state Supreme Court has held that a
similar Loser Pays Rule in an arbitration agreement rendered the agreement substantively
unconscionable. See Sosa v. Paulos, 924 P.2d 357, 362 (Utah 1996) (an arbitration provision
requiring a medical malpractice plaintif{ to pay the litigation costs ol the doctor il the patient
"wins less than hall the amount of damages sought in arbitration” was unconscionable).
Nonetheless, other courts have enforced Loser Pays Rules when they were imposed in arbitration
clauses, so this problem has not been solved by judicial oversight of arbitration abuses.

VIII. There Is A Growing Trend Towards the Abuse of Mandatory Arbitration by Debt
Collectors.

A rapidly growing number ol debts are being collected through mandatory arbitration —
nearly all with the National Arbitration Forum (“NAF”) — rather than through the court system.
While it is diflicult to delermine the exact magnitude ol this secretive organization’s debt
collection activity, a number of bits of information (such as some discovery documents that have
emerged in litigation and reports [rom consumer lawyers in a number of states about
skyrocketing numbers of cases filed to confirm arbitration awards for creditors on court dockets)
indicatc that the NAF is resolving hundreds of thousands of debt collection cascs cach year.

This is a troubling trend for consumer advocates. The NAF is a notoriously lender-
friendly organization who openly advertises its scrvices as being favorable to and morce profitable
for lenders and debt collectors than other arbitration companics, and a very large body of

anccdotal data indicates that the NAF’s arbitrators ncarly always rule for lenders in the full
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amount that they demand in cases. As evidence supporting (and sometimes in addition to) these

obvious and overarching concems, there are a number of extremely troubling facts and concerns

about the manner in which the NAF conducts debt collection arbitrations:

0 NAF appears to funnel a very large number ol cases to a lew carelully picked arbitrators
who nearly always rule [or lenders. As one illustration, one NAF arbitrator in California
has decided more than 500 cases where MBNA bank sued customers, ruling for the bank
in all but a handful of cases.

0 In 1998 First USA Bank gave sworn interrogatory answers in an Alabama case where
consumers were challenging an arbitration clause. The court required the defendant to
producc statistics about its cxpericnee in arbitration. The statistics showed that where the
credit card issuer had sued its customers more than 50,000 times in arbitration, only four
customers had brought cases against the company in arbitration! The statistics also
showed that out of almost 20,000 arbitration cascs that were completed, the bank had won
all but 87, for a win/loss ratc of 99.6%.

o Instead of filing normal complaints with supporting documents to start a case, certain
debt collectors file claims with the NAF in the form of pure digital data streams, that the
NAF then formats into documents that are sent to the NAF arbitrators with pre-printed
orders. The arbitrators are not sent any original documents establishing that the
consumers actually agreed to either the arbitration clauses or the credit contracts, but
simply receive digital information with a blanket assertion from the lenders that all
consumers agreed to arbitration and owed the asserted amounts listed for the accounts.

0 Many NAF arbitrators decide very large numbers of cases, ofien 40 or more, in a single
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day. In the overwhelming majority of cases, NAF arbitrators simply sign the pre-printed
orders generated by the home office, that award the lender the full sums that the lender
has requested for the loans, any fees related to the loans, attorneys® fees and arbitration
[ees.

A large number ol cases have been documented establishing that the NAF has entered
awards in favor ol MBNA and other lenders against persons who were idenlity theft
victims who did not, in f(act, owe any debts. Our oflice regularly receives calls and letters
from consumers who report that this has happened to them.

It appears that there are thousands, if not tens or hundreds of thousands, of cases where
NAF arbitrators have awarded sums to lenders (and particularty MBNA) for debts that
werc past (and somctimes quite far past) the relevant statute of limitations.

MBNA Bank and its attorncys boast publicly about a provision of MBNA’s contract that
purportedly permits consumers to “opt out” of MBNA'’s arbitration provision if they
choosc, and arguc that this provision mcans that MBNA's arbitration provision is not
mandatory. Nonetheless, there are several documented cases where the NAF entered
awards against consumers in favor of MBNA even though particular consumers opted out
of MBNAs arbitration system — who have registered mail receipts to prove this fact, and
who nolilied NAF of this [act.

NAF regularly awards large sums [or attorneys’ (ees to lenders against consumers in
cases, but it is not evident [rom the records in these cases that the creditors’ atlorneys did
anything other than forward information [rom the lender’s records to NAF in an e-mail

with digital data.
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We have received a substantial number of allegations from consumers who report that
NATF officials failed to send notices of debt collection arbitrations to consumers at their
actual address, and it appears that NAF makes little effort to ascertain the correct
addresses [or consumers. Nonetheless, my ollice has had conversations with literally
hundreds ol consumers and consumer atlorneys that suggests that NAF rarely (il ever)
overturns default awards against consumers who report to it that they did not receive
timely notices of claims.

In a great many cases, NAF officials issue sworn certifications that notices were sent 1o
consumers at specific addresses on specific dates, and make these certifications as much
as cight months after the dates on which the acts took place. 1t is not credible to imagine
that the persons making these certifications could remember this kind of specific
information so long after the fact.

Under the laws of many states, attorncys appearing in arbitrations that takce place in thosc
states must cither be admitted to practice in those states, or must receive permission to
appear in those arbitrations on a pro hac vice basis. (Most states only permit out-of-state
attorneys to appear in a small number of cases in a state on a pro hac vice basis, and
require that fees be paid for pro hac vice admissions to state bar authorities.) In hundreds
ol cases, il not far more, NAF arbitrators have permitied attorneys [or creditors o appear
in cases without requiring them to seek pro hac vice basis.

A substantial body of anecdotal experience [rom consumers and consumer lawyers across
the U.S. indicates that NAF rarely il ever grants any kinds ol extensions to consumer

debtors, and regularly enters delault awards against consumers who were as little as one
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day late in responding to arbitration notices.

By contrast, numerous consumers and consumer attorneys report that NAF regularly
grants extensions to its lender clients, particularly MBNA Bank, when the lenders request
extensions or miss deadlines.

Although documents [rom NAF cases in many stales establish that NAF arbitrators
regularly include signilicant sums in their awards (or lenders for the lenders’ atlorneys’
[ees and both parties’ arbitralors’ fees, NAF consistently does not include sums for these
items in the disclosures it makes on its websile related to arbitrations that are conducted
in California. [t appears that in reporting on California arbitrations, NAF just rolls the
attorneys’ fees and arbitration fees into the lender’s overall claim, so that consumeors
looking at NAF's website cannot determine the size of thesc fees in consumer cascs.

Tn short, the NAF appears to be an extremely unfair and untrustworthy substitute for the

civil justicc system for debt collection cascs. The NAF appears to operate as part of a debt

collection mill, regularly gencrating substantial awards for lenders that greatly excced the sums

to which the lenders are legally entitled. The NAF system is geared towards quickly awarding

lenders the full amount the lenders claim a consumer owes, without performing much scrutiny of

the magnitude or appropriateness of these awards.

CONCLUSION

In all too many cases, the promise ol [air and inexpensive arbitration is not kept for

American consumers. The current system suflers [rom a lack of transparency, which permits and

even encourages these abuses.
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Ms. SANCHEZ. The time of the gentleman has expired. I thank
you for your testimony.
Mr. Levin, would you please proceed?

TESTIMONY OF MARK J. LEVIN, ESQUIRE, BALLARD SPAHR
ANDREWS AND INGERSOLL, LLP, PHILADELPHIA, PA

Mr. LEVIN. Madam Chair, Ranking Member Cannon, I know and
like and respect Mr. Bland, but I could not disagree more concep-
tually and intellectually with his positions.

It is my position, as one who has practiced law for 30 years and
been a practitioner in the consumer arbitration area for more than
a decade, that arbitration agreements are fair to consumers be-
cause there is a dynamic presently in place that ensures fairness
to consumers and to all other parties involved.

That system has never worked better than it does today. It in-
volves four components. First, the Federal Arbitration Act itself.
The Supreme Court has noted that the FAA, was enacted with con-
sumers, among others, in mind, and it has operated effectively for
more than 80 years through ever-changing economic, social and po-
litical times, to ensure that arbitration agreements are as enforce-
able as other contracts and that arbitration agreements and arbi-
tration proceedings are fair.

Contrary to what Mr. Bland said, courts do scrutinize arbitration
agreements that are alleged by consumers to be unfair, and they
do that because the FAA makes them do that. The courts deter-
mine the validity of these contracts. The Supreme Court has called
them the “gatekeepers,” and they do, from personal experience, a
superb job of doing that. Courts also have some powers of review
following an arbitration award to ensure that the proceeding was
{mt biased and that the arbitrator did not manifestly disregard the
aw.

The second component of the system is the companies with whom
consumers deal. In my experience, companies do act in good faith
to draft arbitration agreements that are fair to the consumer, even
giving the consumer a right to reject the arbitration agreement at
the outset of the transaction with no strings attached. Today, the
vast majority of arbitration agreements require the arbitrator to
apply substantive law and authorize the arbitrator to award the
same remedies that a consumer could obtain if he or she were in
court.

This includes, very importantly, the ability of the consumer who
prevails in arbitration to recover attorneys fees and costs if applica-
ble law so provides. I note that in almost all Federal and State con-
sumer protection statutes do require fee-shifting, so this right is
preserved in arbitration. The U.S. Supreme Court has said time
and time again that when you go to arbitration, you are not losing
your substantive claims. You are merely changing the forum for re-
solving them.

The third component, the arbitration administrators. Again, I
hear Mr. Bland’s apocryphal stories, but I think the best testimony
on behalf of organizations such as the AAA and the NAF is the
consumer protocols, consumer procedural rules and the consumer
fee schedules that are especially designed to ensure that consumers
are treated fairly.



44

I note that the AAA’s, the American Arbitration Association’s,
consumer due process protocol was drafted with the intense in-
volvement of all consumer groups that had an interest in working
with that group and devising due process protocols. That is in my
statement. There is a list of the participants at the end.

The administrators will not deal with the agreements of compa-
nies that do not meet their fairness standards. The arbitration fees
for small claims are actually far less than the fees for filing a law-
suit in court. Justice Ginsburg herself has called the fees charged
by the AAA and the NAF, “models for fair costs in fee allocation.”
Both organizations will even waive that small fee if the consumer
can’t afford to pay it.

And finally, the courts. Again, based on my experience, courts
very rigorously scrutinize arbitration agreements to make sure that
they are fair, and they are quite vigilant in refusing to enforce
those relatively few agreements that they conclude do not pass
muster under applicable State and Federal laws. They take their
job as gatekeepers very seriously.

To the extent there are comments made in the witness submis-
sions that have been made or at today’s hearing about cases in
which arbitration agreements were not fair, the courts invalidated
them. I think that shows that the system is working as it was in-
tended to do. It should not be viewed as an indictment for all con-
sumer arbitration agreements, the vast majority of which are draft-
ed in order to be fair and scrupulously complied with applicable
laws.

My final thought, in closing, is that I submitted a good bit of em-
pirical evidence, which I believe rebuts the testimony about the un-
fairness of arbitration. That empirical evidence shows that arbitra-
tion is fair to consumers, and also arbitration does reduce the cost
of providing goods and services to consumers, which is another ele-
ment of fairness.

Thank you.

[The prepared statement of Mr. Levin follows:]
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PREPARED STATEMENT OF MARK J. LEVIN

Testimony of
Mark J. Levin
Partner, Ballard Spahr Andrews & Ingersoll, LLP
before the
Subcommittee on Commercial and Administrative Law
of the
House Judiciary Committce
“Mandatory Binding Arhitration Agreements: Are They Fair for Consumers?”
June 12, 2007

1 appreciate the opportunity 1o participate in this hearing concerning the fairness
of mandatory consumer arbitration agrocments. The topic is important to millfons of businesses
and employers nationwide and to their customers and employees.

By way ol background, I am a partner in the law firm of Ballard Spahr Andrews
& Ingersoll, LLP in the firm’s Philadelphia office. 1 obtained a B.A. and M.A. at New York
Universily; a Ph.D. in English Litcrature at the University of Pennsylvania; and my J.D. at
Villanova University. Following law school I clerked for the Honorable John Biggs of the
United States Court of Appeals for the Third Circuit. 1 have practiced faw for 30 years and for
the past 11 years I have been extensively involved along with other partners in my firm with the
drafling and enforcement of arbitration clauses in consumer contracts such as credit card and
other loan agreements.

I have been counsel in numerous significant consumer arbitration actions in the

Untted States Supreme Court and other federal and state appellate and trial courts throughout the
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country. Tam often retained by national and state trade associations to submit amicus briefs in

. - 2 o
important consumer arbilration cases.” I addition, I have co-authored more than a dozen

scholarly articles dealing with various consumer arbitration issues.” I have also served as an

instructor in several continuing education seminars involving consumer arbitration. 1 am here

today to provide my own views on the subject of consumer arbitration, and my law firm and | are

not being compensated in any fashion for my testimony. Accordingly. my opinions do not

necessarily reflect the opinions ol any ol my lirm’s clients.

[

See, e.0., Green Tree Fin, Corp. v. Bazzle, 539 11.8. 444 (2003}, Baron v. Best Buy Co.,
Inc., 260 F.3d 625 (11th Cir. 2001); Cappalli v, National Bank of the Gr 281
F.3d 219 (3d Cir. 2001); Providian Fin. Corp. v. Co eman, No. 02-609 ir. May
21, 2003) {per curiam}; Jenkins v. First American Cash Advance of Georgia, [nc., 400
F.3d 868 (I]lh Cir. 2005), cert. denied, 126 5. Ct. 1457 {2000); Kaneff v. Delaware Title
Leans. Inc., No. 06-4703 {E.D. Pa. March 6, 2006); Shales v, Discover Card Services.
Inc., Civil Action No. 02-80, 2002 WL 2022596 (E.D. La. —\ug. 30, 2002); Perrone v.
Household Bank (SBY, N.A., No. L2001002¢ (D. Mass. June 26, 2001); Kennedy v.
Cansceo, No. 00-CV-04399 (N.D. 11l Jan. 1, 2001}); Zawikowski v. Beneficial National
Bank, No. 98 (0 2178, 1999 WL 35304 (N.D. Ill. Jan. 11, 1999}, Pick v, Discover Fin.
Servs., Inc., 2001 U.S. Dist. LEXIS 15777 (D. Del. Sept. 28, 2001}, Gips¢
Countg[ Bank, Civil Action No. 2:03¢v269-A, 2005 U.S. Dist. LEXIS 1400 (M.D. Al
Jan. 28, 2005); Schuetz v. SLM Financial Corp., No. 1:03-CV-1842 (N.D. Ga. Sept. 26,
70m) Rosen v, Saks Ine., 2003 I1L. App. LEXIS 1252 (Ct. App., 1st Dist. Oct. 8, ZOO?)
nied. 2004 1. LEXIS 142 (1L Jan. 28, 2004); P
(103 Ala. LEXIS 298 (Ala. Sup. Ct. Oct. 3, 2003),
National Bank, No. 4948N, 2004 WL 2903518 (N.Y. App. Div. Dec. 1(), 2004); Christine
Williarns v Direct Cable TV, et al., No. CV-97-009, 1997 WL 379156 (Henry Co. Ala.
1997y, Gloria Perry v. Beneficial National Bank USA. et al |, No. CV-97-218, 1998 WL
279174 (Macon Co. Ala. May 18, 1998).

See, e.g., Salley v. Oplion One Mortyage Corp., No. 50 EAP 2005, 2007 Pa. LEXIS 1195
(Pa. Supreme Court) {amicus brief filed April 12, 2006}; Discover Bank v. Szetela, No.
02-829 (U.S. Supreme Court} (amicus brief filed Dec. 39, 20023,

Sece, ¢.g,, Arbitration of Consumer Financial Services Disputes 513 (PL.T 1999); 53 Bus.
Law. 1075 (May 1998); 54 Bus. Law. 1405 {Mayv 1999}; 55 Bus. Law. 1427 (May 2000);
56 Bus. Law. 1219 (May 2001); 57 Bus. Law, 1287 (May 2002}; 58 Bus. Law. 1289
(May 2003); 59 Bus. Law. 1265 {May 2004}, 60 Bus. Law. 775 (Feb. 2003); 61 Bus.
Law. 923 (Ficb. 2006): 62 Bus. Law. ___ (Feb. 2007).
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INTRODUCTION

Based upon my experience, I [irmly believe that the system that is presently in
place in connection with consumer arbitrations under the Federal Arbitration Act (“FAA”}, 9
U.8.C. §§1 et seq., is working very well and, in particular, provides abundant protections to
consumers who are parties to arbitration agreements with companies or employers. These
protections emanate from (1) the FAA itself. (2) the companies whose contracts contain
arbitration agreements, (3) the neutral third-party arbitration admimistrators who typically
administer companies’ arbitration programs and (4} the state and federal courts which rigorously
enforce the FAA and applicable state Jaws.

My partners and I have always counseled our clients that the findamental
principle in implementing a consumer arbitration program is to be fair to consumers. Our clients
uniformly follow that advice, and [ helieve that the vast majority of companies that have adopted
consumer arbitration programs likewise follow the same standard of faimess. As a practical
matter, companics have no choice but to be fair in their consumer arbitration agreements,
because if they are not, the arbitration administrators will not administer their arbitrations and the
courts will nol enforce their arbitration agreements.

Companies and employers favor arbitration because, as the United States
Supreme Coutt has repeatedly stated, arbitration is fagler, lusg costly and more efficient than
litigation, #ot because it provides some sort of trap for unwary consumers. In fact. the Supreme
Court has emphasized thal arbitration is favored in consumer disputes: “[TThe Act [FAA], by
avaiding “the delay and expense of litigation,” will appeal ‘fo big business and little business
alike, corporate interests [and] individuals.” Indeed, arbitration’s advantages often would seem
helpful to individuals. say, complaining about a product, who need a less expensive alternative to

litigation.” Allied-Bruce Terminix Cos.. Inc. v. Dobson, 513 U.S. 265, 280 (1995) (citations
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omitted). Arhitration enables companies to reduce the costs of dispute resolution which, in turn,
irtares to the benefit of consumers.

The Supreme Court has aiso stated in numerous cases that an arbitration
agreement is not an exculpatory clause for companies or employers. That is because by agreeing
to arbitrate, “a party docs not forgo ... substantive rights” but “only submits to their resolution in

an arbitral, rather than a judicial, foram,” Gilmer v. Interstate/Johnson Lane Corp., 500 11.S. 20,

26 {1991); accord, Green 1ree Fin. Corp.-Ala. v. Randolph, 531 U.S. at 90 (“even claims arising

under a statute designed to further important social policies may be arbitrated because ‘so long as
the prospective litigant effectively may vindicate [his or her] statutory cause ef action in the
arbitral forum,” the statute serves its functions™) (citation omitted).

While you may read or hear about instances where a particular arbitration
agreement did not strike the propur balance between protecting the consumer’s rights and the
company’s rights, those instances are few and far between. In the vast majority of cases the
existing system works -- and works very well -- beeause (1) companics and employers have gone
to great lengths to make their arbitration programs fair, even to the point of giving consumers the
unfettered and unconditional right to reject arbitration when they enter into the transaction; (2)
the leading national arbitration administrators, such as the American Arbitration Association
(“AAA") and the Nationa! Arbitration Forum ("NAF"), have adopted consumer due process
protocols and consumer procedures and fee schedules which ensure that the consumer will be
treated fairly and that arbitration will be affordable to the consumer; and (3) the courts have
rigorously struck down arbitration agreements that they have found to be overreaching, unfair or

abusive to consumers, while enforcing those that are legally and equitably sound. This existing
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“check and batance” system operates dynamically and very successfully within the framework of

the FAA 1o protect the rights of 4l parties to the consumer arbitration agreement.

EMPIRICAL STUDIES CONFIRM THAT CONSUMER ARBITRATION IS FAIR

1t is my opinion that the present system ol checks and balances in the area of

consumer arbitration has never been more robust or more protective of consumers’ rights, But

you do not have to take just my word for it. There are a considerable number of empirical

studies that have documented the success that consumers and employees huve had in arbitrafion

and the satisfaction that the majority of consumers and employees have expressed in the

arbitration process. Those studies (some of which are attached as exhibils} include:

L. A synaopsis of independent studies and surveys concerning the henefits of
pre-dispute consumer arbitration was published by the NAF in 2004. See
“Effective and Affordable Access to Justice by Consumers -- Empirical
Studies & Survey Results.” [Attached as Exhibit A]. The results were
summarized as fotlows:

&)

@

(€))

(4}

(&)

(6)

)

®
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Seventy-eight percent of trial attorneys find arbitration faster than
lawsuits (ABA, 2003)

Eighty-six percent of trial attorneys find arbitration costs are equal
to or less expensive than lawsuits (ABA, 2003)

Seventy-eight percent of business attorneys find that arbitration
provides faster recovery than lawsuits (Corporate Legal Times,
2004)

Eighty-three percent of business attorneys find arbitration to be
equally or more fair than lawsuits (Corporate Legal Times, 2004)

Individuals prevail at teasi slightly more often in arhitration than
through lawsuits (Delikat & Kleiner, 2003)

Menetary relicf for individuals is slightly higher in arbitration than
in lawsuits (Delikat & Kleiner, 2003)

Arbitration is approximately 36% faster than a lawsuit (Delikat &
Kleiner, 2003)

Individuals receive a greater percentage of the relief they ask for in
arbitration versus Fawsuits (Maltby, 1999)
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(9)  Ninety-three percent of consumers using arbitration find it to be
fair (Perino, 2003}

(10)  Conswmers prevail 20% more often in arbitration than in court
(Perino, 20003}

(11)  Insceurties actions, consumers prevail m arbitrution 16% more
than they do in court (1.5. Cieneral Accounting Office, 1992)

(12)  Sixty-four percent of American consumers would choose
arbifration over a fawsuit for monetary damages (Roper Survey.
2003)

In December 2004, Emst & Young issued a study (“Outcomes of
Arbitration: An Empirical Study of Consumer Lending Cases”} examining
the outcomes of contractual arbitration in lending-related, consumer-
initiated cases. [Attached as Exhibit B]. The study, based on consumer
arhitration data from January 2000 to Jamuary 2004 from the NAF,
observed that:

(1) Consurers prevailed more often than busincsses in cases that went
to an arbitration hearing, with 55% of the cases that faced an
arbitration decision being resolved in favor of the consumer. This
is the exact same win-rate for consumers as exists in stale courl.
Sce Contract Trials and Verdiets in Large Countics, 1996, p.5
(April, 2000), Bureau of Justice Statistics,
http://www.ojp.usdoj. govibjsipub/pdf/ctvlc96.pdf.

@) Consumers oblained favorable results in 79% of the cases that
were reviewed, Favorable results include results from arbitration
decisions, as well as settlements satisfactory to the consumer and
cases that were dismissed at the claimant’s request.

3) 40% of consumers who brought claims actually got their “day in
court” fo tell their stories {see p. 9 table 3, with 97 of 226 cases
resulting in an arbiltration decision). Compare this to the fact that
only 2.8% of cases in state court ever reach trial. Examininy the
Work of State Courts, p. 29 (1999-2000), National Center for State
Courts. http://www.ncsonline.org/D_Research/csp/1999-2000_
Files/1999-2000_Tort-Contract_Section.pdf.

(4) 69% of consumers surveyed indicated that they were very satisfied
with the arbitration process.

In Aprif 2005, Harrls Interactive veleased the results of an extensive
survey of arbitration participants sponsored by the Institute for Legal
Reform at the U.S. Chamber of Commerce. [Attached as Exhibit C]. The
survey was conducted online among 609 adults who participated in a
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binding arbitration case (voluntarily, due to contract language or with
strong urging by the Court, but not a court order) that reached a decision.
The major findings were:

€3} Arbitration is widely seen as faster (74%), simpler (63%), and
cheaper (51%]) than going to court.

2) Two-thirds (66%) of participants say they would be likely to use
arhitration again with nearly half (48%) saying they are extremely
likely.

a. Even among those who lost, one-lhird say they arc at least
somewhat likely to use arbitration again.

(3)  Most participants are very satisfied with the arbitrator’s
performance, the confidentiality of the process and its lenglh.

(4) Predictably, winners found the process and outcome very fair and
the losers found the outcome much less fair. However, 40% of
those who lost were moderately to highly satisfied with the [airness
of the process and 21%, were moderately to highly satisfied with
the outcome.

(5) While one in five of the participants were required by contract 1o
go to arbitration, the remainder were voluntary — suggested by one
of the parties, one of the lawyvers, or the court.

(6)  Two-thirds of the participants were represenled by lawyers.

RoperASW, 2003 Legal Dispute Study (Apr. 2003). [Attached as Exhibit
D]. The survey conchuded that 64% of individuals would choose
arbitration over court litigation, 67% believe court litigation takes 100 fong
and 32% believe court litigation costs too much.

One study dealing with AAA employment arbitration found that
emplovees won 73% of the arbitrations they initisled and 64% of all
employment arbitrations (including those initiated by employers). See
Lisa B. Bingham, Is There a Bias in Arbitration of Nonunion Employment
Disputes? An analysis of Active Cases and Outcomes, 6 Int’1 I. Conflict
Management 369, 378 (1995).

A study which compared the results in employment arbitration with the
results in federal court during the same period of time found that 63% of
employees won in arbitration compared o 15% of employces who worn in
federal court. Awards to cmployees in arbitration were on average 18% of
the amount demanded versus 10.4% of the amount demanded in court.
The study also demonstrated that while arbitration awards to employees
are on average lower than judgments to employees in court, the outcome
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for emplovees is still hetter in arhitration because of their higher win-rates
of arbitration and the shorter duration of arbitration compared to court
proceedings. See Lewis L. Maltby, Private Justice: Employment
Arbitration and Civil Rights, 30 Colum. Hum. Rights L. Rev. 29, 46-48
(1998).

In vet another study, it was reported that employees won 51% of
arbitrations, while the EEOC won 24% of cascs in federal court. See
George W. Baxter, Arbitration in Litipation for Employment Civil
Rizhts?, 2 Vol. of Individual Employece Rights 19 (1993-94).

Another study reported that employees won 68% of the time before the
AAA as contrasted with only 28% of the time in litigation. Sec William
M. Howard, Arbitzating Clai Employment Discrimination, Disp.

Res. J. Oct-Dec 1995, at 40-43.

See Consumer and Employment Arbitration in California: A Review of
Wehsite Data Posted Pursuant to Section 1281.96 of the Code of Civil
Procedure, California Dispute Resolution Institute (August 2004). The
report appears at HTTP://www.mediate.com/cdri/cdri_print Aug_6.pdf.
The report concluded that consumers prevailed 71% of the time.

Theodore Bisenberg and Elizabeth Hill, Arbitration and Litigation of
Emplovment Claims: An Empirical Comparison, Disp. Resol. I. Nov.
2003 — Jan. 2004, at 44, |ligher-compensated employees (f.e., those with
annual incomes of $63,000 or more) obtained slightly higher awards in
arbitration before the AAA than in court. There was insufficient court
data to make a similar comparison for employees with less than $60,000
of annual income, thus proving that such employees have difficulty
finding lawyers who will represent them in court.

Michael Delikat and Morris M. Kleiner, An Empirical Study of Dispute
Resolulion Mechanisms: Where Do Plaintiffs Better Vindicate Their
Rights?, Disp. Resol. I Nov. 2003 - Jan. 2004, at 56, The study
compared the results of employment discrimination cases filed and
resolved between 1997 and 2001 in the S.D.N.Y. versus with the NASD
and NYSE. Employees prevailed 33.6% of the time in court versus 46%
of the time in arbitration. The median damages award was $95,554 in
court versus $100,000 in arbitration. The median duration was 25 months
in court versus 16'% months in arbitration. They also found that of over
3,000 cases fited in court, onlv 125 (2.8%) went to trial, thus undermining
the perecived importance that consumer advocales place on the right to
trial by jury.

Gary Tidwell, et al., Party Evaluation of Arbitrators: An Analysis of Data
Collected from NASD Regulation Arbitrations (Aug 1999), available at
hitp://www.nasd.comiwch/groups/med_arb/documents/mediation_arbitrati
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on‘nasdw_009528 pdf. In surveying individual participants in NASD-
sponsored arbitration for 1997 to 1999, over 93% agreed that their claims
were handled “fairly and without bias.”

xiii.  Lisa B. Bingham, Is there a Rias in Arbitration of Nonunion Employment
Disputes? An Analysis of Actual Cases and Outcomes, 6 Int’1 ], of
Conflict Mgmt. 369 (1995). In a study of 171 employment arbitration
cases filed with the AAA in 1992, Bingham concluded that “employee
claimants are more likely than employer claimants to recover a larger
praportion of the amount of damages claimed when the arbitrator is paid a
fee, recovering almost fourfold what employers recover ....” She
concluded that her results “contradict the theory that employment
arbitrators will be biased against individual cmployees . ... She opined
that arbitrators want to “be acceptable to other partics, not just the repeat
player involved in that case.”

BRIEF BACKGROUND OF THE FAA

The FAA was enacted in 1925. At its heart is Section 2 of the FAA, 9 U.S.C. 42,
which provides that:

“A written provision in any maritime transaction or a contract

evidencing a transaction invelving comerce to settle by

arbitration a controversy thereafler arising out of such contract or

transaction, or the refusal to perfonm the whele or any part thereof,

or an agreement in writing to submit to arbitration an existing

controversy arising out of such a contract, transaction, or refusal,

shall be valid, irrevocable, and enforceable, save upon such

grounds as cxist at law or in cquity for the revocation of any

contract.”
Thus, by ies pluin tenms, the FAA makes enforceable both pre-dispute arbitration agreements (“a
controversy thereafter arising”) as well as post-dispute arbitration agreements {“an existing
controversy”). Countless mitlions of consumer arbitration agreements have been entered into in
reliance on this language, creating a body of settled expectations among companies and
consumers alike.

The application of the FAA to consumer transactions increased significantly

during the past two decades, due largely to a sertes of landmark United States Supreme Court

rulings which confinmed that parties are as free to enter into arbitration agreements as they are to
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enter into any other type of contract, even though some states purperted to prohibit pre-dispute

arbitration agreements and some courts refused to enforce them. The Supreme Court held thal:

DMEAST #98038453 v1

The FAA creates a body of federal substantive law of arbitrability which is
applicable to arbitration agreements in contracts involving interstate
commerce. Perry v. Thomas, 482 U.S. 483, 489 (1987).

Interstate commerce is to be interpreted hroadly. Citizens Bank v.

Alafabeo, Inc., 539 U.S. 52, 36 (2003) (“[wle have interpreted the term
‘involving commerce’ in the FAA as the functional equivalent of the more
familiar term ‘affecting commerce’ -- words of art that ordinarily signal
the broadest permissible exercise of Congress’ Commerce Clause
power™).

The FAA “revers|ed] the longstanding judicial bostility to arbitration
agreements ... and place[d] arbitration agreements wpon the same footing
as other contracts.” Gilmer v. Interstate/Johnson Latc Corp., 500 ULS. 20,

24 {1991); Shearson/American Express, Inc. v. Mcliahon, 482 U.S. 220,

225-26 (1987).
Federal law strongly favors the arbitration of disputes and requires that
courts rigorously enforce arbitration agreements. Moses H. Cone

Memaorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983).

State laws thae directly or indirectly undermine enforcement of the terms
of private arbitration agrecments or that single out arbitration for special

treatment are preempted by the FAA. Doctor’s Assocs.. Ine. v, Casarotto

517 U.S. 631, 687 (1996); Southland Corp. v, Keating, 465 U.S. 1 {1984).
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o  “Congress, when enacting this law [the FAA], had the needs of

conisumers, as well as others, in mind ....” Allied-Bruce Terminix Cos.

o The FAA “ensur(es] that private agreements to arbitrate are enforced

according Lo their terms.” Volt Info. Sciences, Inc. v. Board of Trustees of

Lcland Stanford, Ir, Univ., 489 15.S. 468, 479 (1989).

But the FAA does not totally displace state law. Section 2 of the FAA reserves to
the state and federal courts the authority io invalidate or restricd arbitration agreenents “upon
such grounds as exist at law or in equity for the revocation of any contract.” Therefore, state law
contract defenses such as lack of assent and unconscionability can be asserted by consumers who
believe that a pre-dispute arbitration agreement should not be enforced. Perry v. Thomas, 482
U.S. 483, 492 0. 9 (1987}

CONSUMER ARBITRATION AGREEMENTS ARE DRAFTED FAIRLY

The existing system of “checks and balances™ works well because the vast
majority of companies and employers draft arbitration agreements that are intended to be fair to
consumors and cmployees. My partners and 1 routinely counsel clients to draft arbitration
agreements that contain the following provisions, among others:

1. Give Consumer the Right to Reject Arbitration. To ensure that consumers

have truly “agreed” to arbitrate, we advise companies to give consumers the unfettered and
unconditional right to reject the arbitration provision at the time they enter into the contract or
within a reasonable period of time thereafter and to prominently disclose that right. Several
courts, in enforcing consumer arbitration agreements, have emphasized the fairness inherent in

providing such an opt-out right. See, e.g., Circuit City Stores, Inc. v. Ahmed, 283 F.3d 1198 (Sth
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Cir, 2002); Circuit Ciry Stores, Inc. v. Najd, 294 F.3d 1104, 1108 {9th Cir. 2002); Providian

National Bank v. Screws, 2003 Ala. LEXIS 298 (Ala. Oct. 3, 2003}; Tsadilas v. Providian Nat’|
Bank, 13 A.D). 3d 190, 786 N.Y.S. 2d 478 (1st Dep’t. 2004).

2. Require the Arbitrator to Apply Applicable Substantive Law, Including

Fee-Shifting Statutes Which Give the Consumer the Right to Recover 1is or Ier Counsel Fees If

He or She Prevails in the Arbitration. We uniformly counsel companies to specify in their
arbitration clauses that the arbitrator must apply applicable substantive law and award the same
remedies (including punitive damages and eguitable relief) that would be available to the
consumer had the matter proceeded in court. In particular, our arbitration agreements preserve
the consumer’s right to recover attorncys’ fees and costs from the company if provided by
applicable law. (Most federal and state consumer protection statutes require such fee-shifting).
That way, the consumcer docs not lose the benefit of any statutory remedies such as treble
damages or fee-shifting by proceeding to arbitration. In some cases, our clients even provide by
contract to bear the consumer’s legal costs if the consumer prevails, whether or not the governing
statute requires the company to bear such costs.

3. Avoid "Carve-Ouis” from Arbitration that Unilaterally Favor the

Company. For the most part, the arbitration agreement, as matter of fairness, should operate to
bind both the company and the consumer. (Fhere are, however, some notable exceptions to this
principle. Numerous cowrts have enforced arbitration provisions in mortgage Ioan agreements
that except foreclosure proceedings from the scope of the arbitration provision because

foreclasure in court offers numerous statutory protections to consumers that are not easily
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transferable to arbitration* In addition, numerous courts have enforced arbitration agreements
that permit the consumer io bring an action in small claims court rather than in arbitration;” in
fact, the AAA will not administer an arbitration if the consumer was not given this option -- see
Exhibit E attached hereto}.

4. Arbitration Administrator. Most companies implementing arbitration on a
widespread basis choose to ulilize the services of a national arbitration organization with
established rules and infrastructure. Major national administrators include the AAA and NAF.
Companies use established arbitration organizations because: (a) it is more efficient
administratively; {b) courts are already familiar with the major organizations and their arbitration
clanses have frequently been subjected to judicial scrutiny and interpretation; {c) the
organizations have adopted standard procedural rules which specify the mechanics of the
arbitration process, the selection of arbitrators, and so forth. We adviss companies Lo identily
more than one potential arbitration administrator in the arbitration agreement and then give the
consumer the right to choose which organization to usc.

5. Arbitration Costs. We generally counsel companies to provide in their
arbitration clauses thal if the consumer requests. the company will pay all or substantially all of
the consumer’s arbitration filing. administrative and hearing fees and not seek to recover them
even if the consumer loses. Some companies provide that the company will “advance” the

consumer’s arbitration costs, and let the arbitrator determine at the end who should ultimately be

¢ See, e.g., Delta Funding Corp. v. Harris, 2006 WL 2277984 (N.J. Aug. 9, 2006); Salley v.
Oplion One Mortgage Corp., No. 50 EAP 20035, 2007 Pa. LEXIS 1195 (Pa. May 31,
20017).

? See. .., Jenkins v. First American Cash Advance of Georgia, Inc., 400 F.3d 868 {117

Cir. 2003), cert. dented, 126 S. CL 1457 (2006).
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responsible, subject to proviso that in no event will the consumer be responsible for more than
what his or her court costs would have been had the maller been litigated m court. That is also
fair because the consumer pays no more than what he or she would have paid in court.

6. Location of Hearing. Our arbitration agreements (and most other
arbitration agreements) provide that any hearing will be in a location near the consumer’s
residence so that the consumer is not burdened with traveling a long distance or incurring extra
COsts.

7. Disclosures. We always advise companies to make sure that the
differences between arbitration and litigation are clearly and conspicuously explained to the
consumer in the arbitration agreement and refated loan documents, We also counsel them to
highlight the fact that the consumer has the right to reject the arbitration provision without any
adverse cffect on his or her account. Companies do value their cusiomers” busmess and want
them to make an informed choice.

THE MAJOR NATIONAL ARBITRATION ADMINISTRATORS HAVE ADOPTED
STANDARDS AND PROCEDURES THAT ENSURE FAIRNESS TO CONSUMERS

The most widely used national arbitration adiministrators, including the AAA and
the NAF, have committed themselves in writing to protecting the rights of consumers to a fair
arbitration.

For example, the AAA has adopted a Consumer Duc Process Protocol that must
be complied with by companies which wish to use the AAA as an arbitration administrator.
Numerous consumer advocates and governmental groups were members of the Advisory
Committee that formulated the Protocol. The Protocol was adopted by the AAA in April 1998 to
engure that arbitraiion agreements belween consumers and the companies they deal with are

endowed with “fundamental fairness.” The AAA has also adopted Supplementary Consumer
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Rules for use in arbitrations between consumers and businesses and a special schedule of
arbitration fees that caps the fee to the consumer on a claim of $10,000 or fess at S125. All other
arbitration fees are paid by the company. An impoverished consumer can also apply to the AAA
for a waiver of all arbitration costs. [AAA materials are attached as Exhibit EL

The NAF has adopted a Codc of Procedurc which, among other things (1)
requires that arbitrators be “neutral and independent” and (2) provides a procedure for
disqualifying arbitrators “if circumstances exist that create a conflict of interest or cause the
Arvbitrator to he unfair or biased.”™ The NAF has also issued a Code of Conduct for Arbitrators
and an Arbitration Bill of Rights. As set forth therein, each NAF arbitrator is a former judge,
practicing attorney or law professor with at teast 15 years of experience; each arbitrator is an
independent contractar with the NAF and not an NAF employee; and an arbitrator who has a
conflict ol interest or is unfair or biased cannot decide a case. Like the AAA, the NAF also has a
reduced fee schedule for consumers and permits impoverished consumers to seek a waiver of
fees altogether. [NAF materials are attached as Exhibit F].

Both the AAA® and the NAF® have been recognized by courts as reasonable, fair,

cost-clicetive and impartial forums. Significantly, U.S. Supreme Court Juslice Ruth Bader

6 Sez, e.g., Olson v. AAA, 876 F. Supp. 850, 852 {N.D. Tex.}, aff'd without op.. 71 F.3d
877 (5th Cir. 1995); MCLv. Matrix Comm. Corp., 135 F.3d 27, 36-37 {Lst Cir. 1998),
cerl. denied, 524 U.S. 953 (1998); Dector's Assoc., Inc. v. Stuart, 85 F.3d 975, 981 (2d
Cir. 1996); LLT Int'l, Inc. v. MCI Telecomm. Corp., 18 F. Supp. 2d 349, 354 (S.INY.
1998).

7 Sce, .g., Marsh v, First GSA Bank, 103 F. Supp. 2d 909, 925 (N.D. Tex. 2000) (“[The
NAF] boasts an impressive assembly of qualified arbitrators ... All legal remedics and
injunctive relief are available to the parties .... The filing fee structure is clearly stated
and reasonably based on the amount of the claim .... The Court is satisfied that NAF will
provide a reasonable, fair, and impartial forum within which Plainti(ls may scek redress
for their grievances.”); BankOne, N.A, v. Coates, 125 F. Supp. 2d 819, 836 (S.D. Miss,
2001), affd, 34 Fed. Appx. 964, 2002 WL 663804 (5th Cir. Apr. 5. 2002) {given the

(contimzed...]
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Ginsburg characterized the AAA and NAF provisions limiting fees in consumer cases as a

“model[] for fair cost and fee allocation.” Green Tree Financial Corp.-Ala. v. Randolph, 531

1.8, 79, 95 (2000) (Ginsburg, J., concurring)

COURTS RIGOROUSLY PROTECT CONSUMERS FROM UNFAIR ARBITRATION
AGREEMENTS

The FAA itself ensures that if a company attempts to enforce an arbitration

agreement that the consumer believes is unfair, a court will hear the parties and determine

(...continued)
NAF’s faimess “safeguards” -- including the availability of all legal remedies and
injunctive relief and the ability to request a written opinion -- “the court is not persuaded
that there ... exists any basis for finding the agreement unconscionable™); In re Carrency
Conversion Foe Antitrust Litie,, 265 F. Supp. 2d 385, 412 (S.D.N.Y. 2003} (noting that
the “fee schedule in the NAF Code has been upheld as adequate and fair by numerous
courts” and rejecting plaintiffs’ argument that “the NAF Code unreasonably subjects
them to a ‘Joser pays’ cost-shifting provision” because the “plaintitfs are in no worse a
position under the NAL Code then they would be in federal court™); Bellavia v, First
USA Bank, N.A., No. 02-C-397t, 2003 U.S. Dist. LEXIS 18907, *8 (N.D. IIL Oect. 20,
2003) (rejecting allegation that the NAF is biased and emphasizing that the NAF rules
allow the parties to select an arbifrator who has no affiliation with the NAF); Bank One
N.A. v. Williams. No. 3:01CV24-D, 2002 U.S. Dist. LEXIS 27217 at #10-11 {(N.D. Miss.
April 29, 2002) (compelling arbitration and noting that *fcderal courts within the Fifth
Circuit have repeatedly enforced arbitration provisions where the parties agreed to
arbitrate pursuant to the NAF rules”); Hale v. First USA Bank, N.A., No. 000 Civ. 5406,
2001 U.S. Dist. LEXIS 8045 at *11-12 (S.D.N.Y. June 12, 2001) (“numerous courts have
found the NAF to be an adequate and fair arbitral forum and have upheld arbitration
provisions requiring arbitration in the NAF™Y; Vera v, First IISA Bank, No. Civ. A, 00-
89-GMS, 2001 WL 640979 (D. Del. April 19, 2001} (the “NAF is a model for fair cost
and fee allocation™); Smith v. EquiFirst Corp., 117 F. Supp.2d 557, 564 (S.D. Miss.
2000) {holding that NAF “fces provisions de not foreclose plaintifls™ access to an
arbitration forum that compares favorably to a judicial forum” and compelling
arbitration); ITT Comm, Fin, Corp. v. Wangerin, No. C9-93-163, 1995 WL 434459, at *2
(Minn. Ct. App. July 25, 1995) (rejecting argument that NAF arbitrators were biased due
to NAL’s receipt of substantial business front ITT and holding that “by itself, no level of
Forum business coming from respondent would indicate partiality of the arbitrator™). Tn
sum, there is “no persuasive evidence that the National Arbitration Forum is anything but
neutral and efficient.” Lloyd v. MBNA Am. Bank, N.A., 2001 U.S. Dist. LEXIS 8279,
*9(D. Del. Feb 22, 2001}, aff'd, No. 01-1752, 2002 U.S. App. LEXIS 1027 (3d Cir. Jan.
7,2002).
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whether the agreement is enforceable. Purswant to Sections 3 and 4 of the FAA, ¢ 1UU.8.C. §§3,

4," the court determines the existence, enforceability and scope of the arbitration agreement.

Those seclions provide, respeetively, as follows:

“Section 3. Stay of proceedings where issue therein referable to
arbitration

If any suil or proceeding be brought in any of the courts of the
United States upon any issue referable to arbitration under an
agreement in writing for such arbitration, the court in which such
suit is pending, upon being satisfied that the issue involved in such
suil or proceeding is referable to arbitration under such an
agreement. shall on application of onc of the partics stay the trial
of the action until such arbitration has been had in accordance with
the terms of the agreement, providing the applicant for the stay is
nol in default in proceeding with such arbitration.”

“Section 4. Failure to arbitrate under agreement: petition te United
States court having jurisdiction for order to compel arbitration;
notice and service thercof; hearing and detennination

A party aggrieved by the alleged failure, neglect, or refusal of
another to arbitrate under a written agreement for arbitration may
pelition any United States district court which, save for such
agreement, would have jurisdiction under Title 28, in a civil action
or in admiralty of the subject matter of a suit arising out of the
controversy between the parties, for an order directing that such
arbitration proceed in the manner provided for in such agreement.
Five days' notice in writing of such application shall be served
upon the party in default. Service thereof shall be made in the
manner provided by the Federal Rules of Civil Procedure. The
court shall hear the parties, and upon being satisfied thar the
making of the agreement for arbitration or the failure to comply
therewith i3 nat in issuc, the court shall make an order directing the
parties to proceed to arbitration in accordance with the terms of the
agreement. The hearing and proceedings, under such agreement,
shall be within the district in which the petition for an order
directing such arbitration is filed. If the making of the arbitration
agreement or the failure, neglect, or refissal to perform the same be
in issue, the court shall proceed summarily to the trial thereof. If
no jury trizl be demanded by the party alleged (o be in default, or if
the matter in dispute is within admiralty jurisdiction, the court shall
hear and determine such issue, Where such an issue is raised, the
(continued.. }
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See..e.2., Howsam v. Dean Witter Reynalds. Inc., 537 1.S. 79, 94 (2002) {court determines

whether a particular dispute falls within the scope of an arbitration clause and whether the clause

is enforceabled; Green Tree Fin. Corp, v. Bazzle, 539 U1.S, 444, 452 (2003} (court determines

“the validity of the arbitration clause [and] its applicability to the underlying dispute between the
parties”).

Proof that this system adequately safeguards the rights of consumers may be
found in the numerous court opinions conceming class action waivers in consumer arbitration
agreements. In order to keep arbitration simple, inexpensive and speedy, many consumer
arbitration agreements provide that neither party has the right to bring a class action or
representative suit in court or in arbitration with respect to claims that arc subject to the
arbitration agreement. Although consumers” lawyers often allege that class action waivers are
unconscionable, the vast majority of federal cowrts, and most state courts, lave enforced such

waivers on the grounds that (1) a class action is a mere procedural right that parties may waive;”’

{..continued)
party alleged to be in default may, except in cases of admiralty, on
or before the return day of the notice of application, demand a jury
trial of such issue, and upon such demand the court shalf make an
order referring the issue or issues 1o a jury in the manner provided
by the Federal Rules of Civil Procedure, or may specially call a
Jury for that purpose. If the jury find that no agreement in writing
for arbitration was made or that there is no default in proceeding
thereunder, the procceding shall be dismissed. Il'the jury find that
an agreement for arbitration was made in writing and that there is a
default in proceeding thereunder, the court shall make an order
summarily directing the parties to proceed with the arbitration in
accordance with the terms thereof.”

See, e.g., Lloyd v. MBNA America Bank, N.A., 27 Fed. Appx. 82, 2002 U.S. App.
LEXIS 1027 (3d Cir. Jan. 7, 2002) (unpublished), affirming 2001 U.S. Dist. LEXIS 8279
(D. Del. Feb. 22, 2001} (holding in consumer dispute broughl against credit card issuer
under the common law and federal statutes that the right (o a class action is “mercly
procedural” and may be waived); Thompson v, Illineis Title Loans. Inc.. No. 99 C 3952,
{contnued...)
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(2) as long as the arbitration agreement preserves the consumer’s substantive rights, includin
X P ghts, g

the right to recover attorneys’ fees and costs if ke or she prevails in the arbitration, the class

action waiver does not hinder the prosecution of the consumer’s individual claims, impede the

retention of an attorney to represent the consumer on an individual basis or exculpate the

company from liability;'" and (3) cven without a class action, companies remain subject to

(...continued)

2000 WL 45493, at *4 (N.D. Il Jan. 11, 2000) (waiver by arbitration agreement);
Sanders v. Robinson Humphrey/American Express, Inc., 634 F. Supp. 1043, 1065 (N.D.
Ga. 1986) (class action rule a mere “procedural deviee™), af"d in part and rev’d in part on
different g 827 F.2d 718 {11th Cix. 1987), cert. denied, 485 11.S. 959 (1988);
Dienese zie Check Advance of Wis., LLC, No. 93-C-50, 2000 U.S. Dist.
LEXIS 20389, at *24 (E.D. Wis. Dec. 11, 2000} (enforcing arbitration clause barring
class actions since “consumers arc not signing away a subslantive right”); Caudle v.
American Arb. Ass’n, 230 F.3d 920, 921 (7th Cir. 20007 (“[a] procedural device
aggregating multiple persons’ claims in litigation does not entitle anyone to be in
litigation™); Zawikowski v. Beneficial National Bank, No. 98 C 2178, 1999 WL 35304
(N.D. 1L Jan. 11, 1999, at *2 (“{n]othing prevents the Plaintiffs from contracling away
their right 10 a cluass action”).

See, e.g., Johnson v. West Suburban Bank, 225 F.3d 366 (3d Cir. 2000}, cert. denied, 531
U.S. 1145 (2001) {enforcing class action waiver in action against payday lender alleging
violations of Truth in Lending Act (“TTL-A™)); Cappalli v. National Bank of the Great

alleging violation of federal usury statutes, even though plaintiff's individual claim was
only $33.02); Sagal v. First USA Bank, N.A., 254 F.3d 1078 (3d Cir. 2001)
(unpublished), affirming 69 F. Supp. 2d 627 (D. Del. 1999 (compelling arbitration of
TI.A, Delaware Consumer Fraud Act and common law claims against credit card issuer
even though a class action would not be available in arbitration}; Lloyd v. MBNA
America Bank, N.A., 27 Fed. Appx. 82, 2002 U.S. App. LEXIS 1027 (3d Cir. Jan. 7,
2002) {unpublished), affirming 2001 U.S. Dist. LEXIS 8279 (D. Del. Feb. 22, 2001) (in
consumer dispute brought against credit card issucr under the common law and federal
statutes, court enforced arbitration agreement that contained a class action waiver and
rejected argument that agreement was unconscionable); Jenkins v, First American Cash
Advance of Ga., Inc., 400 [F.3d 868 (11th Cir. 2005} (court enforced class action waiver
in arbilvation agrecment between consumer and payday lender, holding that where
arhitration agreement permits fee shifting if allowed by applicable law and preserves the
parties’ substantive remedies, lawyers will be willing to represent the consumer on an
individual basis and the company will not be immunized against unlawful conduct), cert.
denied, 126 S. Ct. 1457 (2006); Gipson v. Cross Country Bank, 294 F. Supp. 2d 1251,

1261-62 (M.D. Ala. 2003) (rejecting argument that class action was necessary for
(continued...}
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(...contirued)
plaintiff to vindicate her statutory rights because plaintitf could recover her allomeys’
fees if successul in the arbitration); Snowden v. CheckPoint Check Cashing, 290 F.34
631, 638-39 (4th Cir. 2002) (rejecting argument that plainti{f “will be unable to maintain
her legal representation given the small amount of her individual damages™ where statute
Inc., No. 06-cv-00253, 2007 WL 274738, at *5-7 (D. Colo. Jan. 20, 2007) {enforcing
class action waiver where statutes pennitled fee-shifting and following the “numerous
courts fthat] have recognized that [class action waivers] are valid and [ully enforceable”™);
Galbraith v, Resurgeni Capital Services, No. Civ. S. 05-2133 KIM, 2006 WL 2990163
(E.D. Cal. Oct. 19, 2006) {class action waiver not unconscionable where plaintiff could
recover attorneys’ fees if successful); Carter v. Countrywide Credit Indus., Inc., 362 F.3d
294 (5th Cir. 2004); Iberia Credit Burean, Inc. v, Cingutar Wireless LLC, 379 F.3d 159
(5th Cir. 2004%; Burden v, Check into Cash of Kentucky, LLC, 267 F.3d 483 (6th Cir.
2001); Bowen v. First Family Financial Services, Inc., 233 ¥.3d 1331 (11th Cir. 2000);
Randolph v, Green Tree Fin. Corp. - Ala,, 244 F.3d 1149 (11th Cir. 2001); Baron v. Best
Buy Co., Inc., 260 IF.3d 625 (11th Cir. 2001}, Chalk v. T-Mobile USA. Inc., No. 06-CV-
158-BR, 2006 WL 2599506 (D. Or.) {Sept. 7, 20006); Miller v. Fquifirst Corp. of W. Ya.,
Civil Action No. 2:00-0335, 2006 WL 2571634 (S.D.W. Va. Sept. 5, 2006}; Rains v.
Foundation Health Systems Life & Health, No. 99CA2398, 2001 Colo. App. LEXIS 380
(Ct. App. Colo. Mar. 29, 2001); Forrest v. Verizon Communications, Inc., 805 A.2d 1007
(D.C. Ct. App. Aug. 29, 2002); America Online. Inc. v. Booker, Case No. 3D00-2026,
2001 Fla. App. LEXIS 1079 (Ct. App. 3d Dist. Feb. 7, 2001); Fonte v. AT&T Wireless
Services, Inc., 903 So. 2d 1019 (Fla. Ct. App. 4th Dist. 2003), app. denied, 918 Se. 2d
292 (Fla. 2005); Wilson v. Mike Steven Motors, Inc., 111 P.3d 1076 (Kan. Ct. App.
2005); Walther v. Sovercign Bank, 356 Md. 412, 872 A.2d 735 (2005}, Ranicri v. Bell
Atlantic Mobile, 304 A.D. 2d 353, 759 N.Y.5. 2d 448 (App. Div. 1st Dep’t 2003), leave
denied. 1 N.Y. 3d 502 (2003); B v. Gateway, 246 App. Div. 2d 246, 676 N.Y.S.2d
569 (N.Y. 1st Dep’t 1998}; Tsadi . Providian National Bank, 13 A.D. 3d 190, 786
N.Y.S. 2d 478 (App. Div. 1st Dep't 2004), reargument denied, 2005 N.Y. App. Div.
LEXIS 247 (Mar. 8, 20053, appeal denied, 5 NLY.3d 702 (2005); Jehnson v, Chase
Manhattan Bank. N.A., 784 N.Y.S. 2d 921 (table), 2004 WL 413213, at *5 & n.2 (N.Y,
Sup. Ct. Feb. 27, 2004), aff’d. 786 N.Y.S. 2d 302 (N.Y. App. Div. 2004); Strand v. U.S.
Nat’l Bank, N.A., No. 20040068, 2005 ND 68, 693 N.W. 2d 918 (N.D. March 31, 2005);
Pyburn v. Bill Heard Chevrolet, 63 S.W. 3d 351 (Tenn. Ct. App. 2001); AutoNation USA
Corp. v. Leroy, 105 S.W. 3d 190 (Tex. 2003}); Stein v. Geonerco, Ing,, 105 Wash. App.
41, 17 P.3d 1266 {2001); Heaphy v. State Farm Mut. Auto. Ins. Co.. 117 Wash. App.
438, 72 P.3d 220 (2003), review denied, 150 Wash. 2d 1037, 84 P.3d 123G (2004);
Tillman v. Commercial Credit Loans, Inc., 629 5.E.2d 865 (N.C. Ct. App. 2000).
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individual actions by consumers and to enforcement actions by state and federal governmental
administrative agencies such as attorney general offices, departments of banking and the Federal
Trade Commission,'!

Indeed, there is statistical proof that consumers are able to find attorneys to
represent them on an individual basis in small dollar claims where the consumer, if successful,
can recover atforneys” fees and costs. The overwhelming majority of TTLA lawsuits filed each
year are individual, not class action, lawsuits, even though Lhe vast majorily ol suils involve
small dollar claims'? and class actions are permitted under TILA. TILA permits successful
plaintiffs to recover their attorneys’ fees and costs. 15 U.S.C. §1640(a). According te computer
searches of the LexisNexis CourtLink® database, 688 TTLA cases, of which only 17 were class
actions, were filed in the federal courts in 2006; 492 TILA cases, of which only 19 were class
actions, were filed in the federal courts iz 2005; 574 TILA cases, including only 20 class actions,
were filed in 2004; 513 TILA cases, of which only 39 were class actions, were filed in 2003; and
576 TILA cases, of which only 37 were class actions, were filed in 2002,

While some courts have concluded, based on the particular facts of the cases
before them, that the class action waiver in queslion was unconscionable under state law, most of
those cases involved arbitration clauses that alse impaired the consumer’s substantive rights,

imposed unreasonable costs or were one-sided in favor of the company. See, ¢.g.. ACORN v,

1 Johnson v, West Suburban Rank, 225 F.3d 366, 375-76 (3d Cir. 2000), cert, denied, 531
U.S. 1145 {2001); accord, Randoiph v. Green Tree Fin. Corp. - Ala., 244 F.3d 1149 (11th
Cir. 2001).

TILA provides for statutory damages, typically ranging from $100 to §2,000, plus actual
damages and attorneys’ fees. 15 U.S.C. §1640(a). Actual damages are nearly impossible
to prove because plaintiffs must show detrimenual reliance. Tumer v. Beneficial Corp.,
242 F.3d 1023 (1kth Cir. 2001) (citing cases), cert, denied, 534 U.S, 820 (2001).

[R~]
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Houscehold Int’l, Inc.. 211 F. Supp. 2d 1160 (N.D. Cal. 2002) (arbitration agreement exempted

collection proveedings brought by lender against consumer from arbitration and cost of
arhitration would be ten times the cost of court action); Luna v, Househeold Fin. Corp., 236 F.
Supp. 2d 1166 (W.D. Wash. 2002) (company, but not consumer, reserved right to go to court
rather than arbitrate); Ting v. AT&T,. 319 F.3d 1126 (9" Cir. 2003} (agreement limited damages
in cases of fraud and other intentional torts and imposed thousands of dollars in arbitration fees);

Kinkel v. Cingular Wireless LLC, 223 11l 2d 1, 857 N.E.2d 250 (2006} (contract did not mform

customer of the costs of arbitration and did not provide a cost-effective means for resolving the
claim).

Class action waivers are an impartant part of a properly functioning consumer
arbitration program because such programs can substantially lower litigation costs and the cost
savings are passed through to consumers, in whole ot in part, it the form of lower prices for
goods and services. Stephen J. Ware, Paying the Price of Process: Judicial Regulation of
Consumer Arbilration Agreements, 2001 J. Disp. Resol. 89, 91-93; Richard A. Posner, Econoniic
Analysis of Law 7 (6™ ed. 2003).

In any event, my intent here is not to debate whether class acltions are good for
consumers or whether class action waivers should be enforced, but rather to emphasize that there
is presently an effective system in place to hear consumers’ complaints about arbilration clauscs
and independently determine whether an arbitration should take place. To the extent courts have
declined to enforce an arbitration agreement, that shows that the system is working. I should not
be viewed as an indictment of all consumer arbitration agreements, the vast majority of which

comply with federal and state law and are enforced by the courts.
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CONCLUSION
For all of the foregoing reasans, it is my opinion that the rights of consumers are
well protected by the FAA as presently enacted. by the careful drafting of arbitration agreements,
by the widely used national arbitration administrators and by the federal and state courts, Thank

you for your consideration of my views.
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Ms. SANCHEZ. Thank you, Mr. Levin.
Ms. Fogal, you are up next.

TESTIMONY OF JORDAN FOGAL, POLITICAL ACTIVIST,
HOUSTON, TX

Ms. FoGAL. On April 15, we moved into what was going to be our
last home. It had all the eye candy, even an elevator. The children
told everybody at school that their grandmother had an elevator.
We are senior citizens. We had a 30-year mortgage, 6 percent inter-
est rate. We could afford our payments. We had an elevator in case
our knees went. We had a medical center close by, and a funeral
home three blocks away.

The first night in our new home, my husband tried out new Ja-
cuzzi tub on the third floor. When he pulled the plug, 100 gallons
of water crashed through our dining room ceiling into the dining
room. This was not one overlooked plumbing connection, as my
husband and I so desperately wanted to believe. It was a preview
of coming attractions.

For 29 months, we begged our builder to fix our house. They
would come in and seal up the windows inside so the water
wouldn’t run in, and then they would seal up the crack on the out-
side in the stucco so the water couldn’t run out. So the house just
filled up with water, and the mold grew. An accredited laboratory
said they had never seen toxic readings that high in an inhabited
dwelling.

Our doctor told us to move out immediately. We sent the reports
to the builder. He lied under oath, saying that he never received
it, and the engineer received it that day, his engineer. We moved
out. We had estimates for over $150,000 and our new home did not
last 29 months.

After we exhausted all other remedies, I began protesting my
builder’s new property. I felt foolish standing on a street corner
holding up a sign because it was the only option left to me. We did
not file on our builder an arbitration. Our builder filed on us for
taking advantage of the only thing we had left, our first amend-
ment rights.

He warned me that his attorneys would take care of me in arbi-
tration. Two weeks after I stepped out on that corner, we received
our arbitration papers. The builder filed a fast-track to dispose of
us more expediently than regular arbitration.

We couldn’t afford a lawyer anymore. We were paying for our
new house, moving costs, deposits on the apartment, storage for
our things. We had to keep the insurance and lights on in our new
house, even if we couldn’t live there, because the builder said that
we had caused the damage. We knew that he was not going to buy
it back. He told us he only sold houses. He didn’t buy them.

We also called the mortgage company and sent them the reports.
After never being late with one payment, we allowed our home to
go into foreclosure. We felt ashamed. At the same time, we also
were paying for engineering, moisture, infrared, mold and air qual-
ity testing, and our builder knew that all of this was unnecessary.

In arbitration, all the burden of proof is on the homeowner. The
builder lets you do all the work and pay for it, and he sit there
smugly knowing all the while that you will run out of money, shut
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up, go away, or he will win in arbitration. We did everything right.
We had our house inspected. We hired a licensed realtor. We paid
$3,400 a year for homeowners insurance, but substandard construc-
tion and builder defects are not covered by homeowners insurance.
We were not in good hands with Allstate.

We paid good money for an uninhabitable house and had no re-
course. We were constantly tormented by the American Arbitration
Association and billed a $6,000 counterclaim fee that got us out of
fast-track and into regular arbitration. We were billed for case
service fees, arbitration fees, even for the rent on the room. After
receiving hardship, our case was dismissed due to failure of pay-
ment of fees by both parties.

Now, we could finally file in court and charge the builder with
fraud. We were dragged through 10 hearings before the judge or-
dered us to return to arbitration. Once again in arbitration, 2 years
passed. We have not had a Christmas tree. We have not grilled out.
We have not planted a flower. We have not had company. Our
grandchildren have no place to stay with us. We live in a small
third-story apartment, a temporary situation because surely justice
was going to come soon.

After successfully proving fraud, my net award, including my at-
torney fees, is $26,000. I had to pay $1,690 for a study after arbi-
tration was over before the arbitrator would issue her award. They
do not have to face you when they render their verdicts. I feel an
overwhelming responsibility as I sit here before you today because
I feel like I have to represent the hundreds of families I have
talked to over the years and the hundreds of thousands that I have
never met who have suffered so much more than I have.

Please don’t tell us that our houses would cost more if they were
built correctly, or tell us that arbitration works so well. If it worked
so well, why does it have to be mandatory? By mandatory arbitra-
tion, we have lost our seventh amendment rights to a trial by jury,
and maybe a fight to getting their first amendment rights due to
the abuses and harassment from arbitrators and unethical corpora-
tions.

In closing, I would like to quote our second president: “Rep-
resentative government and a trial by jury are the heart and lungs
of liberty. Without them, we have no other fortification against
being ridden like horses, fleeced like sheep, worked like cattle, and
fed and clothed like swine.” Mr. Adams must have had a premoni-
tion about the privatization of the justice system we now refer to
as arbitration.

Thank you.

[The prepared statement of Ms. Fogal follows:]
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I would like to humbly thank you for your invitation to speak on the subject of defective housing
and arbitration clauses. Those two terms have become tantamount.

There are a lot of people depending on me today, because I am a writer, to find the right words
and to speak for them. I am charged with communicating their frustration, hopelessness, and the
abandonment that they feel. They are not here; but I am, for all of them. There are hundreds of
thousands of us, and we are in every state. We realize that everyone thinks their issue is the most
important; but when an issue, that affects hundreds of thousands, maybe millions of Americans,
goes unmentioned, we feel like subjects instead of citizens.

Since your invitation, | have realized something about you and myself. I could not do your job.
The responsibility T feel just being here is overwhelming. To handle the mental anguish of
people's pain and suffering, and have to live and work under the constant stress of trying to
figure out how to make things right is an unimaginable burden. I would not make a good
politician. T have only been doing this for four years and sometimes I become absolutely ill
listening to peoples' stories day after day. However, I have not felt responsible for them, other
than being someone to talk to who understood, someone who would listen, and tell them they
were not alone. By your invitation, you have make me feel that now, I am also personally
charged with that responsibility of making things right. My words must convey the feelings of
so many families — families living in motel rooms (some in only one room) with children and
sick elderly parents, even their pets.

Veterans, even those totally disabled, living in deplorable conditions in new houses; young
married couples suffering in shock; senior citizens... all have lost their homes, their savings, their
credit, and their lives as they have know them (or ever dreamed they would be). Their futures
are ruined, and their families are destroyed. Most will never recover. Some are at the end of
their ropes and have even said they wanted to die. It is one thing to be made homeless by an act
of God, like Katrina; but it is totally different when it is caused by an unconscionable act of
greed.

I listened to Hispanics and African Americans saying they were being targeted at the State
Aftairs Committee in Texas, where hundreds of us testified for over twelve hours... Different
ethic groups are not being targeted. These builders only see one color, green. We have houses
that cost over a million dollars, compliments of my builder with $300,000 dollars in foundation
damage; and we have patio homes starting at $120,000 with numerous defects. These are equal-
opportunity crooks. They have awakened a sleeping lion called arbitration. They figured out a
way to use it to build homes that are shameful and will never make the historical register.
Arbitration is their get-out-of-jail free card; greedy builders play it every time they build a
substandard, defective house. As Thomas Jefferson said, he will cheat without scruples, who can
cheat without fear.

The pain that builders create for American families goes beyond the obvious. Foreclosure rates
escalate, and no one mentions the two reasons that we know: bad builders and arbitration
clauses. In Texas, we have had over 156,876 foreclosures, and these figures are not accurate.
They do not count those who lost their homes but chose to make deals with scumbag investors.
Investors, for the price of your power of attorney, will save your credit. Many have accepted
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these offers, since they have been posted for foreclosure and are going to lose their home and
money. These investors then go our mortgage companies and negotiate deals to buy these
defective houses (deals that the mortgage companies will not make with us). These investors
then cover up defects and dump them on other consumers. They do not have to disclose defects
on foreclosed properties. My builder says he does not have to disclose defects on new
properties. When he was asked - he said, "Why would I?"

Only the sub-primes are ever mentioned. If the figures are correct, over 2.4 million more people
will lose their homes this year. In 2005, there were 1.2 million. The states with the highest
foreclosure rates were: Georgia, Colorado, Florida, California, Michigan, Indiana, Ohio, Utah,
Tennessee, and Nevada.

Foreclosure rates are in the news almost every day, but bad builders and arbitration clauses don't
make the news. The majority of us have no voice. We are threatened with arbitration, and most
are confused and afraid. Some homeowners patch up their new houses and dump them on the
next unsuspecting buyer. Some houses in my neighborhood have had as many as five owners.
Previous owners are being sued by new owners. We can sue each other for non-disclosure, but
the builders are above the law.

Arbitration is an atrocity; and until you experience it or see the aftermath of its devastation, you
cannot even imagine. Yet, some people still believe the "spin" that arbitration is as fair, cheaper,
and faster than going to court. Arbitration is not fair; it is not cheaper; but sometimes, itis a
whole lot faster. I have known people who were filed on by their builder, shoved through "fast
track" arbitration; and came out the other side in less than 90 days owing the builder money!

Arbitration companies will tell you don't need to have a lawyer, but the builders have a stable of
them. In our case, our builder's law firm has an arbitrator as a partner. Would you like to have
the partner of my builder's henchman arbitrate your case?

Builders already have a contractual agreement with the arbitration company. Our builder has
chosen AAA, the American Arbitration Association. This is a conflict of interest because they
have already established a partnership, a symbiotic relationship. Arbitrators' salaries depend on
pleasing their repeat customers - the builders. Homeowners who go through arbitration will
probably never be able to own another home. Many of them end up in foreclosure, bankruptcy,
homeless, and living with family members. Why does no one mention this crisis? Why aren't
we all outraged? Homeowners are trapped by arbitration. They cannot afford the astronomical
repairs to their new homes. Even more distressing is, they cannot afford arbitration either.

Arms interest rates are expected to reach at least 10 %. Peoples' house payments are going to
grow out of their reach. Many times, you have big builders with ties to their own mortgage
companies. Imagine what effect this is going to have on the US economy.

Only the FBI has addressed one of the growing problems in Houston - Mortgage fraud. Itis so
rampant, they have had to set up a special task force.
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On April 15, 2002, we moved into what was to be our final home. It had all of the eye candy,
even an elevator. The grandchildren told everybody at school their grandmother's house had an
elevator. They were all so excited, we took them over before we moved in to give them a ride.

We are senior citizens; we had an elevator, in case our knees went; we were near the medical
center and three blocks from a funeral home. We had a 30-year mortgage, 6% interest rate, and
could afford our payments. We thought we had all our bases covered. We were not a sub-prime.
Nevertheless, we were forced to let our house go into foreclosure. The foreclosure rate in our
neighborhood of 44 homes is nearing 25%. Qur house has been empty for almost three years.

The first night in our new home, my husband decided to try out his new Jacuzzi tub on the third
floor. When he pulled the plug, one hundred gallons of water crashed through our dining room
ceiling. My husband tried to calm me by saying, connecting the plumbing drains was probably
just one slipup the builder had overlooked. We sopped up water that ran down the columns and
through the hardwood floors, even into the garage below; water pooled in the chandelier. Our
builder's salesman, not a licensed realtor, laughingly commented later..."that was just new
construction; it happened all the time."

Well, this was not one overlooked plumbing connection, as my husband so desperately wanted to
believe. It was a preview of coming attractions. Rainwater, from outside, sprayed us at the
kitchen table. — The windows were installed upside down (our builder finally admitted this after
three years). Our floors buckled and black spider-webs of mold crawled up our walls; the smell
grew worse; then shower wall fell out and little puffballs grew out of the carpet. All the while,
we had begged our builder to please fix our house.

We had the mold tested by an accredited laboratory, and they said they had never seen toxic
readings that high in an inhabited dwelling. Prior to this, we had not mentioned the nosebleeds,
headaches, the swollen eyes, and the sinus infections because we had seen how people were
treated. Their defects were dismissed because the homebuyers were crazy hypochondriacs. My
builder said everyone has mold and it doesn't bother anybody. Yet, he takes allergy shots.
People have told me, and I have heard testimony, of children's eardrums bursting, babies
vomiting up blood, and even the family cat suddenly dying. Stachybotrys and Chaetomium will
make you deathly ill. We took the reports to our family doctor. She told us to move out of the
house immediately. We sent the report to our builder. He lied under oath, said he never received
it, yet he sent it to his engineer the same day; and the engineer was sitting right there in the room
with our emails. Some were hand written, and I noticed them. He was asked by our attorney to
read them and to read where he had gotten them and the date. We swore to tell the truth in
arbitration. Are only homebuyers bound by this oath?

When does lying become perjury? When does the civil become criminal?
We moved out of our home. We had gotten estimates for repairs, and they were all $150,000 or

more. Our builder kept telling the media it would only cost about 2 to 5 thousand dollars to fix
our house, and that was all they wanted to do.
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In the article in Mother Jones magazine, the builder's lawyer, Mr. Chesney, tells the reporter we
are the only ones in the neighborhood with problems. Yet, when we referred this reporter to the
lawyer handling some of our neighbor's lawsuits, my neighbors' lawyer called him a liar; and
showed the reporter the papers signed by the same Mr. Chesney.

This builder had built our home incorrectly in the first place. They had attempted to repair it
before we ever saw it, and they said they fixed it twice while we lived there. They would seal up
the windows on the inside so the water wouldn't come in, and then they would seal up the cracks
in the outside stucco so the water wouldn't run out. So, the walls just filled up with water.

The final insult came when we discovered the builder had filed suit on his own roofer and used
not only my letters, but our house as their example of the most defective. Their sworn testimony
said that our house was leaking so badly they had to remove the insulation in the attic and the
shower, and redo the walls.

They had committed fraud, and we could prove they were guilty with their own sworn
statements; but we could not go to court. The other houses did not have arbitration clauses.
Many of my neighbors were able to sue the builder. Our builder knew how defective our house
was, so they took out some insurance. They added an arbitration clause to our earnest money
contract.

We did not file on our builder in arbitration. Most don't, the builders file on the homeowners.
Now that is backwards. The perpetrator files on the victim. If the homeowner misses a deadline
or doesn't pay up in arbitration, they are ruled on in absentia. Moreover, there are constant
deadlines. AAA arbitration does not give you one comprehensive bill. They nickel and dime
you to death, so you don't really know what it is actually going to cost. They will bill you first
for filing fees; so you get a check, go to the post office, and mail it certified mail. Then you get a
bill for case management fees, and you run to the post office. Then they bill you for the room,
and you are back at the post office sending these payments certified because every bill comes
with a deadline for payment. AAA will make you crazy running to the post office, trying to meet
their deadlines, and keeping up with all their demands. They will not give you a direct or
straight answer. They say they are merely the facilitator. Which sounds like, something out of
the Godfather to me.

We knew better than to file against our builder. We had heard horror stories about other
homeowners, who our builder had disposed of. We read their stories and saw the pictures on the
Internet. One person had just spent $100,000; his house was a wreck; his dog's hair had fallen
out; he developed serious lung problems, and finally moved out of the state. His wife let me in,
when she was packing, so I could see their house. The deck and front was off the house. She
told me, "He can't talk to you." He was under a gag order, or as the arbitration companies prefer
to call it, a secrecy agreement. Many of the houses in his subdivision had and have problems.

Our subdivision of 44 units is near downtown Houston ... 37 are severely defective according to
my builder's sworn testimony. My builder, Jorge Casimiro said, "project damages includes
roofing systems... resulting in water damage penetration to interior of the units. The interior
units' damage includes sheet rock, insulation, wall studding, electric wiring and boxes, plumbing,
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A/C duck work, flooring... both wood and carpet, and interior painting." Knowing all these
things, this "Hispanic Man of the Year" and member of the Harris County Housing Authority,
sold us our house with no disclosure. He patched it so well that without destructive testing, we
could not have known. Can you imagine asking a builder of a new home if you can do a little
destructive testing while you check out the house?

Qur new home lasted not-even two years. So many new homes will not live out the term of their
mortgages.

After we had exhausted all other remedies, I began to protest my builder's new property. He had
warned me that his attorneys would take care of me in arbitration. Since all the houses had sold
in our neighborhood, it made more sense for me to protest at the new property. His new property
of condos had 76 units. The same moisture control company was called in, by my builder, when
that property began to leak ... This was the same man we had hired for our reports and testing.
[When he drilled a hole in our home, water ran out.] Mr. Risdon, from moisture control, told me
our builder's new property already had 49 units leaking and over $200,000 in damage. Only a
handful had been sold. So, I decided to protest there. I felt so foolish and lost, finding out that
standing on the corner holding up a sign was the only option left to me. Two weeks after T
stepped onto the corner, we received the arbitration papers. The builder had filed on us in "Fast
Track" to dispose of us much quicker than regular arbitration.

What good would it have done us, even if by some miracle, we won the entire $75,000 (the
maximum allowed in fast track)? We would have been out the costs for arbitration AND any
judgment {if we could ever collect} would still not cover even half of the repairs our house
needed. Our house cost $360.000; the lot was $87 thousand, so we had a 273 thousand dollar
home that needed over $150,000 worth of repairs. Where would we live while it was being
repaired? We would have to pay for our things to be moved out, back in, and for storage.

There was nothing left to do but let the house go. We were never going to be able to sell it, and 1
would never want anyone else to be tricked into living in it. Itold my husband, it made no sense
to continue to throw more money into that money pit. Our money would be put to better use
burned in the fireplace; at least it would put out some heat.

We could not aftord a lawyer anymore. At that time, we were paying not only for our new
house; but we were paying: moving costs, deposits for an apartment, and storage rooms for our
things. We had to keep insurance and lights and water on in our new house even if we didn't live
there, or the builders would say we were the cause of the damage. After some serious soul-
searching, we realized our builder would never be able to be trusted (or have the competency) to
fix our house, if it indeed was repairable. We also knew that he was not going to buy it back.

He said he sold houses; he didn't buy them. So, we called the mortgage company and sent them
the reports; and after never being late with a payment, we allowed our home to go into
foreclosure. We felt ashamed. At the same time, we were also having to pay for engineers'
reports, moisture reports, infrared water testing, mold testing, and air-quality index testing. All
the while, our builder knew this testing was unnecessary. He knew exactly what was wrong with
our house. Our house had a terribly defective roof, and flashings were installed improperly.

This caused the water to be diverted into the walls and not off the roof. Yet, he said nothing.
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All the burden of proof'is on the homeowner. The builder lets you do all the work and pay for

it. He just sits there smugly, knowing all the while that you will run out of money, give up, shut
up, go away, or he will win in arbitration. They were going to prepare an eviction notice, and we
told them that was not necessary. We posted, in the front window of our home, a statement that
we had vacated, the date; and that our possessions had been removed. The mortgage company
was accustomed to having to evict people who tried to stay in their homes while not paying, but
we had already moved out. They waited to foreclose on us for 6 months because they saw all the
paper work we sent them; and at the time, the builder had also signed with the Better Business
Bureau that he would go to arbitration with them. So for a while, | was doing the paper work for
both arbitration at the BBB as well as AAA. The Better Business Bureau finally threw out our
builder when they discovered that they had been using shadow companies under one registration
and denying that they had built the houses that complaints had been filed on for years.

While this was all going on... since Texas is one of the 31 "Right-to-Cure" states... you cannot
file an arbitration proceeding or a court proceeding without first going through the Texas
Residential Construction Commission (TRCC), which is mockingly referred to as tricky. I wrote
them and filed my paperwork as instructed. I was informed that I had to send all the reports on
my house and the complaint, by certified mail, to the builder. I went to the Post Office as
directed and mailed the information. It was received by our builder, signed for, then placed
unopened in an envelope and mailed back to me. They were proceeding with conference calls,
and bills were pouring in from AAA. I asked how they could be allowed to circumvent state
law. Tasked for help from the TRCC. My file is over 3-inches thick trying to get them to help
us. They called our builder in to investigate; but did not notify us. The builder's lawyer told the
commission they had notified our lawyers, but we had failed to respond. The builder's word is
golden; the homeowner has to prove everything.

At first, our own family did not understand. Friends would look at our pictures and say, "I bet
you sued the hell out of those creeps." We could only say, "No, we can't sue them." Our friends
would look at us as if we were demented and say, "Of course you can; you can sue anybody."
Other people said, "Oh you should have used a licensed realtor." Well, we did. Or they would
say, "You should have had your house inspected; I would just never have bought a house without
an inspection”... And, we would tell them, we did. Some of our friends asked us why we didn't
sue our realtor and our inspector. We politely told them, "Why should we? They did not build
or knowingly sell us a defective property. We went to our insurance company. We paid $3400 a
year to make sure we had coverage for everything. But, we didn't. We were not in good hands
with Allstate. Substandard construction and builder defects are not covered by Homeowner's
insurance. QOur learning curve continued. How could this happen to us? We are good people.
Now we have paid good money for an uninhabitable house, and we have no recourse.

Then we find out our Homebuyer's warranty does not cover habitability. While all this is going
on, we are being tormented by the American Arbitration Association. We found out that the only
way to get out of fast track was to file a counter claim. So, I decided to file a counter claim, to
pay off the note on the house, our medical bills, the upgrades we had done, and the amount of
appreciation our home should have had. Then T found out it would cost 6,000 dollars to file a
counter claim, and the résumés they were sending me for arbitrators were between 300 and 475
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dollars per hour. We would have to pay a case service fee of $2500, for room rent and expert
testimony, and even pay for subpoenas to be served.

We finally got an arbitrator who said she would graciously give one day's arbitration. She was
assigned. My builder's lawyer had never turned in anything, even though deadlines are given by
AAA for everything... not an arbitrator's list, not a witness list, nothing. Yet, I was jumping
through hoops answering every email, taking each threat from AAA, and the builder's lawyers
seriously. I also knew when they called each other by their first names on the conference calls
(Bill and Becky, and 1 was referred to as Ms. Fogal) that 1 was in deep trouble. After the pro
bono arbitrator, Marcy Higbee, was assigned by AAA; and the deadline for any more discussion
of arbitrators had passed, my builder's lawyer changed his mind. When he had me in fast track
he said he could dispose of me in one day. But now, that we were out of fast track; and Thad a
pro bono arbitrator, he said that he would hold us hostage in arbitration for at least 5 days. He
also wanted three arbitrators. We had already run through the retainer that we had for our first
attorney, and had to let him go. We could see that the builder's attorneys had the game down
pat. They would just write letters and do things that required your lawyers' time and eat up your
retainer. As my builder said, they had much deeper pockets. So we were trapped. We could not
pay all the money AAA was demanding, so we offered to make payments of 200.00 a month,
until we paid it. AAA said they might accept that ... if we qualified for hardship. Then I had the
indignity of turning over all our bills, W2's, tax information, everything but our firstborn child to
qualify for hardship. Afterward, they would not tell us if we had been granted hardship or not.
They just kept sending me blank credit card authorizations for us to fill out our credit card
information, so they could just charge arbitration costs to us as they accrued. When questioned,
they refused to give me an answer as to how much it would cost. They don't even know; they
don't know how many hours an arbitrator will bill for pre and post study. If you stay in the room
after a certain time, they charge more rent; it just keeps adding up. 1 would write; and they
would say they had made a determination on our hardship, but they wouldn't tell me what it was.
Over and over, they demanded money and sent bills by mail and email, and sent blank credit
card authorizations like some kind of a demented collections agency. This went on for months.
Finally, after much harangue, they said I had qualified for hardship. At last, we thought we had
crossed one hurdle.

After all that... what their hardship plan got us was a payment of $750.00 before arbitration, and
a balloon note for the exact, entire amount at the close of arbitration. Where were we supposed
to get that kind of money, that fast? No one cared. We'd just better have it. When we saw in
one of the arbitrator's disclosures that my builder had three other cases going on at that time (one
he had managed to take from arbitration, back to the courts), we knew it was hopeless. These
were big-time players. We wrote a letter and said we could not commit to choosing an arbitrator,
that we could not pay. During a conference call with the builders' lawyer, William S. Chesney
111, Esquire, and Ms. Becky Bays, 1 was threatened by Mr. Chesney. He said that, [ would chose
an arbitrator or he would go to the courts and have one appointed outside of AAA. He said he
had done it many times before, and it most certainly would not be pro bono. T finally chose an
arbitrator because 1 felt I had no choice, but wrote to AAA. [ told them that 1 would not have the
money to pay the arbitrator, as I had told them many times. Again, I got the credit card
authorization form. All this time, every Saturday and Sunday, I stood on the corner in front of
the builder's new property. I was harassed by the employees and taunted. They called the police
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on me six times, but the police were always nice. Once when the builder tried to tow my car, I
was so glad they had also called the police, because the police stopped them from towing my car
from city property. I could not stop them; I was just one person. They were a big builder.

In the meantime, one of the Vice presidents of AAA, Mr. Richard Naimark was in Houston. 1
managed to go to a meeting with him with two members of HADD, Homeowners Against
Defective Dwellings. I showed him all the correspondence, the pictures, and expert testing that
had been done on my house. 1 told him AAA was being used by the builders as "an out" for
unethical and despicable behavior. I also gave him other cases where the rulings were horrible
injustices and asked him to read them on his way back to New York City. Two days later, 1
received a dismissal from arbitration. Neither Mr. Chesney nor I had paid the arbitrator, so he
simply said, "Case dismissed due to failure to pay arbitration fees by both parties.”

I was so happy. After nearly 8 months of torment, I thought that I had my rights back. Now I
could go to court. But, it was not to be. We filed in court, charging the builder with fraud. His
attorneys dragged us through 10 hearings before the judge ordered us to return to arbitration and
said that we must file a counter claim {which is much more expensive than a regular claim}.
The judge said no matter what his personal feelings, the legislature favored arbitration; and he
could not rule from the bench.

Well, here we are again in arbitration. I wonder how many times they can force us to go there,
against our will. One good thing has happened; 1 have met two wonderful young lawyers, the
age of my sons; and they still believe if they keep on trying, they will eventually find justice.

We have an agreement, We pay the expenses and they get 40% of whatever we get. This last
year, arbitration cost us over $30,000 dollars. Three years have passed. We have not had a
Christmas tree; we have not grilled out; we have no garage; we have not planted a flower; we
have not had company. Qur grandchildren have no place to stay with us; we live in a small third-
story apartment. It was to be a temporary situation because, surely justice would come soon.

We have now completed our second stint in arbitration, it was again a nightmare. Qur lawyers
had 187 documents, pictures, a PowerPoint presentation, expert witnesses, and a witness who
lived in my neighborhood before I bought my house. She had thought her house was the only
defective one, and they were living in one room that wasn't flooded on the first floor. She,
therefore, had gone to the other few houses that were still available, including my unit, to see if
maybe the builder would just swap houses with her. She took pictures of my house before I ever
saw it, with mold, the walls torn out, and the back of the house ripped off. She had pictures of
the defects to my house, which were irrefutable proof of fraud.

The builders and their lawyers walked in, joking with one witness and holding a little white
binder of thirty-seven pages.

As T said, we are once again free of arbitration process. We have our award. Why do they call it
that? It is just a piece of paper that means nothing. Award - like a surprise or something
wonderful. Itis just a piece of paper. It says that our builder committed common fraud, but we
are supposed to pay their attorneys' fees for trying to get into court because we knew they
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committed fraud. It says we were in breach of contract by filing a lawsuit so we have to pay $14,
597.50 in attorney fees and $146.10 in expenses to the builder.

Arbitrator's Determination:

» Residential Construction Litigation Act (RCLA): Stature / Tremont's offers of repair were

unreasonable and even admitted by the builder

o TFogals were not granted statutory fraud, only common fraud.

e Deceptive Trade Practices Act (DTPA): Fogals' claim is denied.

e Fogals' request for attorney’s fees under the Texas Residential Construction and Liability
Act (RCLA): is denied as there was a prior order in the first arbitration that stated
expenses... would be incurred by each party.

¢ Claim of alter-ego is denied (even though proven by the Better Business Bureau)
Stature Construction Company dba Tremont Homes.

Fogals are awarded $40,832.00; the net result is that Stature shall pay to
the Fogals $26,088.40.

It is so ordered on this thirtieth day of October 2006, by the most
Honorable Vickie L. Pinak.

This amount will not even cover the cost of arbitration; this amount will not cover the down
payment on my house; this amount is an insult after this arbitrator admitted they committed
fraud.

We also were billed (and had to pay) $1687.50 for post study after arbitration was over, before
the arbitrator would issue her award. Arbitrators do not have to face you when they render their
verdict. They don't have to look you in the eye. Our arbitrator had 30 days to issue her "award";
she took every one of them, while we waited. After all this time, we have this absurd "award".
This was neither a gift nor was it a surprise. This is what happens everyday in this land of pay
and play, called arbitration. In a way, [ guess we should consider ourselves lucky; so many
people come out of arbitration owing their builders. I will never understand that.

We should quit, get on with our lives, and salvage what we can. We should forget what was
done to us. We should forget all the other people who have lived through this nightmare; but we
cannot! When someone does this to you, it is as if they have robbed you, which they have; and
shamed and ridiculed you, which they do. Tt is something you never forget, and you never get
over. Most days you can't even believe it could happen in this county. You just want to wake up
in your beautiful new home and have this all just to have been a terribly bad dream.

These builders have wounded the American public in a sinister way; they have destroyed the
American Dream. These builders should have to wear a sign on their backs, like a Surgeon
General's warning on a pack of cigarettes, saying Buyer Beware. We have been treated worse
than dogs and forced to chase our tails in a circuitous route to nowhere.
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Arbitration is the most disheartening, disgusting, and disillusioning thing we have ever been
through; and we were forced to participate in this farce, not once but twice. Arbitration is like a
metastasizing cancer, spreading throughout this county, infecting our lives and our families.

I have received two phone calls while T worked on this testimony - one from Mississippi and the
other from Marietta, Ga. How can so many people be affected, and there is no central number
they can all call? They call Homeowners Against Defective Dwellings (HADD) and
HomeOwners for Better Building (HOBB). These two grassroots organizations, each with one
woman at the helm, are overwhelmed by the numbers of people being preyed upon, reaching out
to them in desperation; but these two courageous women still keep trying to do the impossible.
Why can't our government just have a toll free number, with no red tape, no convoluted
paperwork, just a place that people could call, and at least be counted? T once thought that there
were hundreds of us, then hundreds of thousands, and now 1 am afraid there are more than I ever
imagined.

I wanted to understand. I even went to the university here and met with a professor of ethics. I
asked her how these people could live in their own skins. She said, "That is why you see them
donating money to charities and worthy causes, to somehow justify their transgressions and
make themselves appear to be pillars of the community and good people." —1I call it simply
trying to buy your way out of hell. These builders have nothing but contempt for the
homeowners. This is a clear case of the haves and the have-nots; those who matter and those
who do not.

Please don't tell us that houses would cost more money, if they were built correctly and did not
have arbitration clauses. 1 actually heard a man from a homebuilder's association selling this
theory that home prices would rise. He gave statistics that an unbelievable number of people
who would be robbed of homeownership. — We are already being robbed. All [ could think of,
was a line from Shakespeare, "the devil can cite Scripture for his purpose.”

Conversely, it is our contention that homes could cost much LESS:

A) We propose that the time builders spend in "Kangaroo Courts" could be better used
supervising their projects.

B) The increase in the prices of homes could be nullified if the builders would not expend
money on arbitration fees and their gang of high-priced lawyers.

These wealthy builders are into winning, at any cost.

Please don't tell us how arbitrations works so well, not tying up our court system. If things are
allowed to continue status quo, soon we will have no need for a court system. In some way, we
are all bound by arbitration already. Consumer confidence is already at an all-time low.
Arbitration is a contract of adhesion. If you do not give up your rights, you are denied the
services. You cannot buy a home, a car, have a credit card, bank account, or even a cell phone.
All the big businesses have adopted this cursed clause. The arbitration companies have more
power over us than the Supreme Court. How did it come to this? — Spins and incomplete
information.
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Huge awards, given by juries, have always made the headlines. Unfortunately, the amounts
these people actually collect are never mentioned. There is no big headline, following up on the
previous 'story'. It is just onto the next story. This is what I call drive-by journalism,; it is not
good investigative journalism.

Remember the McDonald's lady who spilled coffee on herself (you know that poor woman that
everyone's heard about, and refers to as the prime example of frivolous lawsuits)? Do you recall
her name? It was Stella Liebeck. This woman suffered third degree burns, was hospitalized for
8 days, had skin grafting and permanent scaring, and was disabled for more than two years. How
frivolous does that really sound? No one reported that McDonald's sold their coffee at 180 to
190 degrees, and had caused over 700 burns since 1982. The jury awarded Ms. Liebeck $2.7
million, the amount of coffee sales for two days at McDonald's. Some of the arrogance and
shocking testimony given at that trial was unbelievable.

The jury system has numerous safeguards to overturn any verdict, including this one, if it is
excessive. In arbitration, there are no safeguards. This case was a boon to arbitration. What was
wrong with having corporate responsibility? Big companies rarely pay awarded damages. Our
builders are not worried for the same reasons. Their lawyers told me, if we to get a judgment,
then they would have fun showing us the power of negotiations. These lawyers are arrogant,
rude, hateful, and intimidating; and they are paid to be.

We have always voted and taught our children to take this privilege seriously. My husband has
served on jury duty and even grand juries. Would you believe, after being denied our right to a
trial by jury and being in the middle of arbitration, we both received jury summons. We are
good enough to serve on the juries but not good enough to get a trial of our own.

The effects of arbitration clauses are proven to be a failed system. Consumer Reports reported in
Jan 2004, 15% of the new homes built each year were defective. Two years later, they raised
that percentage to 17% with two or more serious defects. Houses are constantly being built more
poorly, because arbitration clauses make it so profitable.

"All truth passes through three phases: First, it is ridiculed. Second, it is violently opposed; and
third, it is accepted as self-evident."
Arthur Schopenhauer

Those of us who have lived through arbitration feel as if we have become characters in some sort
of a John Gresham novel except — unfortunately for us, this is not fiction.

"Representative government and Trial by Jury are the heart and lungs of liberty. Without them,
we have no other fortification against being ridden like horses, fleeced like sheep, worked like
cattle, and fed and clothed like swine."

John Adams

Mr. Adams must have had a premonition of the arbitration atrocity to come. As an American, I
believe liberty, freedom, and patriotism still ring in our hearts, but no longer in our laws.
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Ms. SANCHEZ. Thank you, Ms. Fogal.
Mr. Schwartz, please proceed with your testimony.

TESTIMONY OF DAVID S. SCHWARTZ, UNIVERSITY OF
WISCONSIN LAW SCHOOL, MADISON, WI

Mr. SCHWARTZ. Chairman Sanchez and Members of the Com-
mittee, thank you so much for inviting me to testify today at this
hearing.

I would like to emphasize four brief points. First, the most basic
principle of fairness in any dispute resolution system is never let
one part to a dispute make the rules. The second basic principle
of fairness in any dispute resolution system is never let one party
to a dispute choose the decision maker.

Mandatory arbitration violates both of these fundamental prin-
ciples. It gives the company writing the contract—the bank, the
credit card company, the employer—the sole and exclusive say
about whether its disputes against consumers or employees will go
to arbitration or go to court.

Second, a basic pre-dispute arbitration agreement—and that is
what we are talking about here, agreements to arbitrate before the
dispute has arisen—one that simply picks arbitration over a court
is unfair enough for the reasons that you heard from the previous
witnesses, Ms. Fogal and Mr. Bland. It deprives consumers of need-
ed procedural rights like discovery, that is the right to get informa-
tion from the other side and the right to appeal.

Many large businesses push the envelope by trying to deprive
consumers not only of their access to courts, but also a crucial rem-
edy that the law affords them: compensatory and punitive dam-
ages, attorneys fees, and particularly class actions. The class action
remedy is vital to consumer protection.

I believe that the primary goal of many companies that use man-
datory arbitration clauses is to gain immunity from class actions,
which can become in effect immunity from liability for widespread,
but small-dollar per capita, consumer frauds and wage and hour
violations.

Third, the surest way to tell that arbitration is unfair to con-
sumers is to look at the behavior of the people involved. Who en-
dorses mandatory arbitration?: The banking industry, the Chamber
of Commerce, large employers, and their lawyers. Do any bona fide
consumer groups endorse mandatory arbitration? No.

Mandatory arbitration boosters argue that mandatory arbitration
produces fair results indistinguishable from court, maybe even bet-
ter than court, but that is false. There is not one reputable, impar-
tial study showing that mandatory arbitration produces fair results
for consumers.

There are a handful of studies commissioned by pro-mandatory
arbitration partisans—the banking industry, large employers and
the attorneys who represent them—that claim that arbitration pro-
duces fair results, but those studies I am afraid to say are junk so-
cial science. They are based on very small samples and very biased
samples of cases to study. They are not valid research.

If arbitration is a good deal for both sides, if it really is faster,
cheaper, but equally fair, then both sides would choose it after they
have a dispute. The only reason for businesses to opt for manda-
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tory pre-dispute arbitration is because they believe, with good rea-
son, that they will get better results because they will reduce their
overall liability. In effect, they view mandatory arbitration as do-
it-yourself tort reform.

Fourth, the Federal Arbitration Act has been interpreted to dis-
place State law. This is a seriously mistaken Supreme Court ruling
that has thrown the lower courts across the country into wide con-
fusion about how much State law is in fact preempted, essentially
nullified by the Federal Arbitration Act.

Business defenders today are increasingly arguing in court that
the Federal Arbitration Act nullifies various State consumer pro-
tection laws. Since most consumer protection law is still State law
in the United States, this doctrine of Federal Arbitration Act pre-
emption poses a serious threat of creating a consumer protection
gap that could only be filled by new Federal regulations.

To conclude, the Federal Arbitration Act was not intended by
Congress to apply to consumer or employment claims. It was not
intended to preempt or nullify any State laws. We are in this mess
because of a serious of legally incorrect and misguided court inter-
pretations of the FAA. Unfortunately, the courts are not going to
correct their own mistakes because they find that the caseload-re-
ducing effect of arbitration, of mandatory arbitration, is an irresist-
ible temptation.

It is time for Congress to step in and clean up this mess. Thank
you.

[The prepared statement of Mr. Schwartz follows:]
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Mandatory Arbitration: Do-it-yourself Court Reform
Becomes Do-it-yourself Tort Reform

by
David S. Schwartz
Associate Professor of Law
University of Wisconsin Law School

In 1995, Justice Sandra Day O’Connor wrote: “over the past decade, the [Supreme] Court
has abandoned all pretense of ascertaining congressional intent with respect to the Federal
Arbitration Act, building instead, case by case, an edifice of its own creation.”" Justice
O’Connor was absolutely right. Starting in the mid-1980s, the Supreme Court dusted off the
Federal Arbitration Act (‘FAA”)* — an obscure procedural statute that had been the subject of
only half a dozen or so Supreme Court decisions in 60 years — and transformed it into something
bearing little relation to the law considered and enacted by Congress in 1925. Concerned with
the workload of the federal courts, the Supreme Court discovered that the FAA could be used as
an extensive docket-clearing device to move large numbers of cases out of the court system and
into a system of private dispute resolution. The cases cleared out of the court system under the
judicially re-tooled FAA have been disproportionately the claims of consumers, employees and
small-business owners.

The real winners under the modern system of FAA arbitration are large companies who
decide to write arbitration clauses into their “take-it-or-leave-it” contracts. Also benefitting from

the modern FAA are the arbitration-providers and individual arbitrators who find a huge increase

!Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 283 (1995) (O’ Connor, J.,
concurring).

29 US.C. § 1, et seq. The statute is also known as the “United States Arbitration Act.”

1
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in demand for their services. What is, for the courts, a system of “do-it-yourself court reform”
has increasingly become a system of “do-it-yourself tort reform” for regulated business entities
seeking to avoid liability for wrongs done to consumers, employees and small-business franchise
owners. Itis time for Congress to act by amending the FAA to make pre-dispute arbitration
agreements unenforceable in consumer, employee and franchise contracts.

The testimony that follows is concerned with so-called “mandatory arbitration,” a
specific subcategory of arbitration covered by the FAA. “Mandatory arbitration” means
arbitration pursuant to a pre-dispute arbitration agreement, which is entered into before a dispute
arises. Mandatory arbitration is troublesome in the situations of consumers, employees and
franchisees — I'll refer to these groups collectively as “consumers,” because their situations are
essentially similar — because the contracts in question inevitably involve large disparities of
bargaining power and transactional knowledge, placing the consumer at a great disadvantage.
The consumer typically has no say in whether the arbitration agreement will be part of the
contract, which is presented on a “take-it-or-leave-it” basis. And it is significant that the
relationship giving rise to the contract is highly regulated — by consumer protection, employment
and franchise laws — precisely because businesses in those contract situations have a

demonstrated history of taking undue advantage of their superior bargaining position.

I Legal Background: Current Court Interpretations Violate the Original Intent of
Congress

The Federal Arbitration Act was enacted in 1925 as an alternative forum to resolve
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disputes “between businessmen.”* Historically, courts had treated arbitration agreements as
unenforceable; the FAA was intended to eliminate this targeted unfavorable treatment and
“make[s] arbitration agreements as enforceable as other contracts but not more so0.”*

Employment disputes were expressly excluded from the act. It was also believed that
statutory, “public policy” claims were not subject to so-called “mandatory™ arbitration —
compelled arbitration pursuant to a pre-dispute agreement. Therefore consumer claims were not
within the intended coverage of the act.

For the next 60 years after the FAA’s enactment, courts consistently held that statutory
causes of action reflecting “important public policies,” could not be sent into compelled
arbitration under the FAA * Cases applying this “public policy exception” to FAA enforcement
were animated by a constellation of concerns that arbitration was an inadequate forum for public

policy claims. Significantly, all of the “public policy” claims involved causes of action under a

private attorney general model, in which injured plaintiffs are viewed as a vehicle for

3See David S. Schwartz, Enforcing Small Print (o Protect Big Business: Employee and
Consumer Rights Claims in an Age of Compelled Arbitration, 1997 Wis. L. Rev. 33, 73-81,
Katherine Van Wezel Stone, Rustic Justice: Community and Coercion Under the Federal
Arbitration Act, 77 N. C. L. Rev.931, 994 (1999). The history is described in detail at pp. 969-
94,

*Prima Paint Corp. v. Flood & Conklin Mfg. Co. 88 U.S. 395, 404 n.12 (1967). With
passage of the FAA, “an arbitration agreement is placed upon the same footing as other
contracts, where it belongs.” HR. Rep. No. 96, 68th Cong., 1st Sess. 1 (1924)

*See Wilko v. Swan, 346 U.S. 427 (1953), overruled by Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U.S. 477 (1989) (holding that a predispute agreement was
ineffective to compel arbitration of claims under the 1933 Securities Act); American Safety
Equipment Corp. v. J.P. Maguire & Co., 391 F.2d 821 (2d Cir. 1968) (Sherman Antitrust Act not
suitable for resolution in arbitration); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Tnc.,
473 U.S. 614, 655-56 (1985) (Stevens, J., dissenting) (citing cases from seven circuits following
American Safety). See also Alexander v. Gardner Denver Co., 415 U.S. 36 (1974) (pre-dispute
arbitration agreement did not prevent party from litigating claim under Title VII of the Civil
Rights Act of 1964); Schwartz, Enforcing Small Print, supra, at 92-94 & n. 242.

2
3
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enforcement of important regulatory policies and are encouraged by attorneys fee-shifting. And
the regulations under these statutes are, for the most part, efforts at redressing market failures
resulting from power imbalances and overreaching by the stronger party in a contract setting.
The public policy cases viewed pre-dispute arbitration agreements as another example of the
stronger, drafting party to an adhesion contract attempting to extract a pre-dispute waiver of a
“substantial” right — here, the right to a judicial forum. In that sense, pre-dispute arbitration
clauses in “adhesion” or “take-it-or-leave-it” contracts were no different from pre-dispute rights
waivers generally, a sort of contract term long disfavored by the courts.

But in a series of decision between 1985 and 1991, the Supreme Court reversed course
and dismantled the public policy exception.® Under current doctrine, any statutory claim is
subject to compelled arbitration, absent an express rejection of pre-dispute arbitration by
Congress. The Court also misconstrued the FAA to apply to employment cases. In sweeping
language, the Court went well beyond the intent of Congress to make arbitration agreements “as
enforceable as other contracts” by claiming that the FAA creates “a national policy favoring

arbitration agreements.””

While states may regulate other contracts under consumer protection
and other state laws, the Supreme Court has (mistakenly) held that the FAA preempts many state

laws, despite clear legislative history that the FAA was never intended to preempt any state

°In Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 655-56
(1985), the Court overruled the American Safety doctrine by holding that antitrust claims were
arbitrable, and in subsequent decisions, the Court overruled Wilko as to securities claims.
Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477 (1989);,
Shearson/American Express, Inc. v McMahon, 482 U.S. 220 (1987). Gilmer v. Interstate
Johnson Lane Corp., 500 U.S. 20 (1991) upheld mandatory arbitration of a federal age
discrimination claim.

"Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).

4
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laws.® The Supreme Court has gone a long way toward suggesting that mandatory arbitration
can be used as a form of immunity from state consumer protection laws. The Court has made
arbitration agreements more enforceable than any other kind of contract.

Legal commentators and even dissenting Supreme Court justices have recognized that
“the [Supreme] Court's interpretation of the Act has given it a scope far beyond the expectations
of the Congress that enacted it.”° What is the reason for Court’s overly broad interpretations?
Significantly, the judicial reinvention of the FAA coincided with the emergence of interest in
“alternative dispute resolution” or ADR while at the same time the Chief Justices (Burger and
later Rehnquist) began expressing alarm at the caseload of the federal judiciary. While no
judicial opinions would admit this, the FAA offered the Supreme Court an opportunity to reduce
its caseload through judicial fiat rather than awaiting Congressional action to heed the Chief
Justice’s call for more federal judges. Unfortuately, the price for this “do-it-yourself court
reform” falls most heavily on consumers, employees and small businesses who lose their access

to the courts.

1. How Arbitration Works Against Consumers, Employees and Small Businesses — and
the Public

To understand how arbitration works against consumers, employees, small businesses,
and the public, its important to distinguish between what I call “basic” and “remedy-stripping”

arbitration agreements. “Basic” arbitration — a simple agreement to submit disputes to

!Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).
°Circuit City Stores v. Adams, 535 U.S. 105, 132 (Stevens, J, dissenting).

5
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arbitration rather than court — is by nature unfair in most pre-dispute consumer and employment
agreements. “Remedy-stripping” arbitration agreements are even worse, and represent an
express attempt by regulated businesses to avoid or undermine consumer protection laws and
force consumers to waive remedies. Under the current legal interpretations of the FAA,

consumers are faced with the problems of both basic and remedy-stripping agreements.

A. Basic arbitration agreements: putting consumers at a disadvantage

Arbitration can be a fast and efficient alternative to litigation. The advantage of
traditional arbitration is that there are very few, if any, legally required rules and procedures, and
the parties can make up their own. Where parties have relatively equal bargaining power in a
pre-dispute contracting situation, or where a dispute has already arisen and both sides are
represented by counsel, the parties can use arbitration as a tailor-made dispute resolution process
to meet their needs. And because the procedural rules arise out of bargaining, they are likely to
be fair to both sides.'’

Problems with arbitration agreements arise in pre-dispute consumer situations: that is,
contract situations where the contract is written by the business and presented on a “take-it-or-
leave-it,” non-negotiable basis to the consumer, employee or small-business franchisee. The
business in these situations has a great disparity in bargaining power and transactional
knowledge on its side, which is exactly why these transactions are regulated by consumer and
employee protection laws. And under normal contracting behavior, the party with the stronger

bargaining position will press for advantageous terms.

YArbitration under collective bargaining agreements falls into this category and is
therefore sufficiently fair to be unobjectionable.

6



90

If arbitration is better for both parties — faster and cheaper — then why wouldn’t parties
agree to it after a dispute has arisen? The reason that business entities write arbitration clauses
into their contracts is because they believe it places them at an advantage relative to litigation in
their disputes with customers and employees. The two fundamental sources of advantage for
employers are discovery limitations and market/repeat player effects. Additional procedural
attributes of arbitration can discourage consumer claims, again, to the benefit of the would-be

business defendant.

1. Discovery Restrictions

In the great majority of consumer and employment cases, the consumer or employee is
the claimant and the law places the burden of proof on him or her. A claimant’s failure to
produce critical proof in the possession of the defendant can lead to a failure to meet the burden
of proof, thereby resulting in the loss of the claim. At the same time, in most such cases, the
defendant business entity possesses some or most of the information needed to prove the case. In
litigation, this is not a huge problem for the consumer or employee plaintiff, because liberal
discovery rules mandate full disclosure of relevant information by all parties and enable
plaintiffs to conduct an adequate investigation of the witnesses and documents controlled by the
corporate defendant.

But in traditional arbitration, there is no rule requiring pre-hearing disclosure of evidence
and little if any ability of consumers to investigate their cases. Reform efforts by arbitration
providers have changed this situation somewhat. Consumer arbitrations conducted by the

American Arbitration Association, for instance, give the arbitrator discretion to order pre-hearing
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discovery or disclosure that the arbitrator deems necessary.” But what is “necessary” disclosure
is left entirely up to the discretion of the arbitrator, and there are no rules to protect the consumer
if the arbitrator takes an unduly restrictive view of necessary disclosure.

Moreover, since one of the longstanding selling points of arbitration is that it cuts down
on pre-trial litigation costs, which are primarily the costs of conducting discovery and
investigation. This cultural norm of arbitration will tend to make arbitrators reluctant to give
consumers leeway to conduct discovery of the defendant’s information that is comparable to
what would be available in a court case.

In sum, arbitration’s limitations on discovery place consumers and employees — the

parties with less information but a higher burden of proof — at a significant disadvantage.

2. Market and repeat player effects

Because arbitration is provided in the private marketplace, arbitrators and arbitration
providers have a strong incentive to please their customers. The corporate defendant, as the
drafter of the non-negotiable contract, has the sole right to decide whether to impose predispute
arbitration or not; therefore, the corporate defendant is the “customers” of arbitration in this
sense. In contrast, if consumer arbitrations were subject only to fully voluntary agreements
made after the dispute arises, the market incentives for arbitrators and providers would be more
even handed: arbitration would have to be an attractive choice to both parties.

This market effect is borne out by empirical research documenting a “repeat player

""“The arbitrator shall have the authority to order such discovery, by way of deposition,
interrogatory, document production, or otherwise, as the arbitrator considers necessary to a full
and fair exploration of the issues in dispute, consistent with the expedited nature of arbitration.”
American Arbitration Association, Employment Arbitration Rules § 9, available at www.adr.org.
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effect” in the employment arbitration context, in which employers who have repeat arbitration
cases win markedly better results than employees and small employers who do not regularly
appear in arbitration.'? Reliable empirical analysis comparing arbitration and litigation results
remains sparse and hard to come by. Until recently, arbitration awards were not made public by
arbitration providers, and difficulties in determining the “true value” of a plaintiff’s claim to
compare to the result in arbitration or litigation, plus difficulties in tracking results of cases that
settle before judgment or arbitration award, make results analysis exceedingly complex.

It may be that the best empirical evidence we now have, and will ever have, about the
fairness of arbitration is the behavior of the defendants who draft the clauses. Itis fair to assume
that large companies who adopt arbitration regimes and stick with them over a period of years
are rational actors who have information about their costs. Sticking with arbitration is rational
only if it saves money.

How is this money savings attained? Arbitration proponents claim that savings results
because arbitration is procedurally faster and cheaper — the savings are all in procedural costs,
that is to say, attorneys fees. But arbitration proponents will also tell you that arbitration’s speed
and procedural informality “helps the little guy,” by making it easier for consumers and
employees to bring claims. If this were true — if the costs of litigation were a deterrent to
consumers and employees — then we would expect to see more consumer and employee claims
brought against companies that used arbitration clauses. This would mean that the procedural

cost savings to companies from choosing arbitration over litigation would be largely offset by

2See Steven E. Abraham and Paula B. Voos, The Ramifications of the Gilmer Decision
for Firm Profitability, 4 Employee Rights & Employment Policy Journal 341 (2000); Lisa B.
Bingham, Employment Arbitration: the Repeat Player Effect, 1 Employee Rights & Employment
Policy Journal 189 (1997); Schwartz, Enforcing Small Print, supra,1997 Wis. L. Rev. at 64-66.

9
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paying out more claims — unless the payouts themselves were lower in arbitration than in
litigation. In short, it would likely be irrational for companies to choose arbitration over
litigation unless the liability awards were systematically lower than in litigation, to offset the
larger number of claims. And that is indeed how arbitration is frequently marketed to

businesses."”

3. Other procedural attributes

The notion that arbitration is faster and cheaper for consumers and employees is a myth
in many cases. Compared to court filing fees of around $150, administrative filing fees in
arbitration can be ten times that amount. And while judges are not paid by the hour by litigants,
arbitrators are, commanding hourly rates comparable to those of well-paid attorneys and legal
consultants. To be sure, litigants in court incur attorneys fees and costs, but in the majority of
consumer and employment claims these are borne by the attorneys on a contingency fee (“no
win/ no pay”) contract, payable only out of a settlement or judgment; or, where pro-bono
attorneys are representing the consumer, are not charged to the client. Thus, arbitration costs can
be a significant deterrent compared to litigation in court, and in its only decision on the matter,
the Supreme Court made it more difficult for consumers to prove that arbitration costs have a
deterrent effect on their claims ™

A hallmark of arbitration is the exceedingly limited right to appeal the arbitrator’s award.

BSchwartz, Enforcing Small Print, supra, 1997 Wis. L. Rev. at 63-64.

"“In Green Tree Financial Corp. v. Randolph, 531 U.S. 79 (2000), the Supreme Court
held that a consumer had to submit evidence the he himself was deterred from filing an
arbitration due to excessive costs in his particular case. This creates a near impossible catch-22,
since the consumer cannot prove that point without having a case and a lawyer representing him.
Those who were deterred from filing claims will never be heard from in court.

10
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Other than pretrial discovery, the other major contributor to the time and cost of litigation is the
appeals process, and arbitration virtually cuts that out. In general, arbitration awards cannot be
overturned for errors in applying substantive law, now matter how egregious.'* The bases for
appeal are limited to demonstrable bias on the part of the arbitrator and a handful other other
narrow grounds.® By sacrificing the safety valve of an appeals process in order to gain speed
and efficiency, arbitration places virtually unreviewable power in the hands of a private
arbitrator. This can be a powerful deterrent to a risk averse consumer, who may fear the ruinous
effect of a 4- or 5- figure arbitrator award against her in the event she loses her claim and the
arbitrator awards fees and costs to the defendant — with no effective right to appeal that decision.
Finally, traditional arbitration makes no requirement that arbitrators provide written
statements of reasons for their decisions. This requirement, which applies to judges in court
cases, has beneficial effects for both the litigants and the public. It promotes fairness by forcing
the judge to make a good faith effort to fairly confront and consider all the evidence and
arguments presented. And it benefits the public by creating precedents that develop the law.

These benefits are lost to cases sent into arbitration.

B. Remedy-stripping arbitration agreements

5Schwartz, Enforcing Small Print, supra, 1997 Wis. L. Rev. at notes 50-51. It is
well-established that arbitration awards are not subject to judicial review for mere errors of law.
They may be vacated for "manifest disregard" of the law, but only if it is clear from the face of
the record that the arbitrator “recognized the applicable law - and then ignored it.” Advest, Inc.
v. McCarthy, 914 F 2d 6, 9 (1st Cir. 1990). Thus, if the arbitrator declines to make a written
statement of reasons, even this narrow ground of appeal vanishes. An award will be upheld
against a “manifest disregard” challenge if the arbitrator “even arguably” applied the applicable
law. See, e.g., id., at 9.

BFAA, 9USC. §9.

11
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1. In general

A classic example of an unfair consumer contract is one that forces the consumer to
waive remedies as a condition of doing business. Contract clauses that to try to force consumers
to waive their rights to compensatory and punitive damages, attorneys fees, class actions and
other remedies to which they would be entitled by statute have long been held unenforceable
under state consumer protection laws. So have contract terms that try to make it more ditticult
for consumers to bring claims: requirements that claims be filed in a distant and inconvenient
location, or that drastically shorten the time in which a claim may be filed, are common
examples. Contract terms that try to limit liability for one’s own wrongful acts have traditionally
been held “void as against public policy,” and many consumer protection laws expressly state
that contractual remedies waivers are prohibited and unenforceable.

Yet the magic of the “national policy favoring arbitration” threatens to change all that.
With the courts’ broad encouragement of arbitration clauses in general, many companies have
aggressively experimented with arbitration clauses that add additional terms to the basic
arbitration agreement to extract waivers of other remedies. While these “remedy stripping”
terms would be plainly unenforceable under normal circumstances, many courts have enforced

such terms when they are packaged in arbitration agreements.

2. Class Actions
Class actions are a vital remedy for consumer and employment claims. It is well known
that “the policy at the very core of the class action mechanism is to overcome the problem that

small recoveries do not provide the incentive for any individual to bring a solo action

12
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prosecuting his or her rights.”*’ A systematic consumer fraud by a credit card company
overbilling twenty thousand customers by $50 each might not result in even one lawsuit, since
the amount is too small to justify the time and expense of filing a claim; the class action is
essential to remedy and deter such abuse. Many consumer claims, as well as employee wage and
hour violations, fall into this category.

Businesses have had some success in using arbitration clauses to rid themselves of class
actions. They have argued that an arbitration agreement necessarily implies individual, not
classwide, dispute resolution; and some business have written express class action prohibitions
into their arbitration agreements. There is no doubt that many businesses find arbitration
agreements attractive precisely because they creates the possibility of immunity from class
action suits. Alan S. Kaplinsky, a leading mandatory arbitration spokesman and attorney
representing financial services institutions, has claimed that “Arbitration is a powerful deterrent
to class-action lawsuits against lenders ... . Stripped of the threat of a class action, plaintiffs'
lawyers have much less incentive to sue.”** Kaplinsky asserts that

the “class action waiver” has matured into a commonplace feature of consumer

arbitration agreements. Such waivers typically provide that neither party will have

the right in court or in an arbitration proceeding to participate in a class action,

either as a class representative or class member, act as a private attorney general

or join or consolidate claims with claims of any other person. Once rare, class

action waivers are today included in millions of credit card and other financial
services agreements nationwide. They have been upheld by the vast majority of

"Amchem Prods. v. Windsor, 521 U.S. 591, 617 (1997) (internal quotations omitted); see
Jean R. Sternlight, As Mandatory Binding Arbitration Meets the Class Action, Will the Class
Action Survive?, 42 Wm. & Mary L. Rev. 1, 28-33 (2000).

"¥Paul Wenske, Some Cardholders are Signing Away Their Right to Sue, Kan. City Star,
April, 3, 2000, available at http://www kcstar.com/projects/carddebt/2side htm (last accessed
Oct. 27, 2003).
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federal courts and most (but not all) state courts."
Not all courts have enforced class action bans, and the Supreme Court has not yet ruled on the
issue.” However, it is fair to say that this possibility of using arbitration clauses to gain
immunity from class actions represents the greatest threat posed by the FAA to the viability of

consumer protection law.

I FAA Preemption: A Violation of Federalism and a Threat to Consumer Protection

A. The problem of FAA preemption

Most consumer protection law is state law. State contract principles such as
“unconscionability” together with state consumer protection statutes, provide the bulk of
protections for consumers against overreaching by businesses.”’ The FAA, properly interpreted,
should have no impact on those laws, because section 2 of the FAA recognizes that arbitration
agreements may be held unenforceable “on such grounds as exist at law or in equity for the
revocation of any contract,”* language that should include state consumer protection
regulations. However, the FAA has been held by the Supreme Court to preempt at least some

state law, and the decisions in this area have been sufficiently unclear to create widespread

""Alan S. Kaplinsky, Consumer Financial Services Law: Is Jams in a Jam over its Policy
Regarding Class Action Waivers in Consumer Arbitration Agreements?, The Business Lawyer,
vol. 61, p. 923 (2006) (emphasis added).

HSee, e.g., Ting v. AT&T, 319 F.3d 1126 (9th Cir. 2003) (holding class action ban was
unenforceable). The Supreme Court considered, but declined to decide the issue, in Green Tree
Financial Corp. v. Bazzle, 539 U.S. 444 (2003). Three justices argued that the arbitration
agreement should have prohibited class actions.

2See, e.g., Wisconsin Consumer Act Wisconsin Consumer Act, Wis. Stat. §§ 421.101 et
seq.; California Business & Professions Code § 17200 (prohibiting unfair trade practices).

ZFAA, 9USC. §2.

14
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confusion in the lower courts as to just how much state law is nullified by the FAA. Some
corporate defendants have argued that an arbitration agreement can effectively immunize them
from all state consumer protection laws.

In Southland Corp v. Keating,® Supreme Court held that the FAA preempted a state law
that would have denied enforcement to an arbitration agreement in a 7-Eleven franchise contract.
“In enacting § 2 of the [Federal Arbitration] Act, Congress declared a national policy favoring
arbitration and withdrew the power of the states to require a judicial forum for the resolution of
claims which the contracting parties agreed to resolve by arbitration.”

Southland was a poorly reasoned decision reaching the wrong result. Asis well
documented both in dissenting opinions and legal scholarship, Congress intended the FAA as a
procedural rule to apply only in federal courts, not as substantive law binding on the states.” In
reaching the decision, the Court ignored its own precedents and principles regarding federalism
and the proper interpretation of statutes. The Supreme Court, in other cases, has long applied a
“presumption against preemption,” according to which an act of Congress will not be construed
6

to preempt state law absent clear expression of congressional intent to displace state regulation

Moreover, arbitration agreements are an aspect of contract law, and contracts are an area of

2465 U.S. 1 (1984).
2465 U.S. at 10.

BSouthland, 465 U S. at 22-31 (O'Connor, J., dissenting); Allied-Bruce, 513 U.S. at
285-95 (Thomas, J., dissenting); see David S. Schwartz, 1he Federal Arbitration Act and the
Power of Congress over State Courts, 83 Ore. L. Rev. 541 (2004), id. at 542 n. 7 (citing
commentary criticizing Southland).

2“[WThere ... the field which congress is said to have preempted includes areas that have
been traditionally occupied by the States, congressional intent to supersede state laws must be
clear and manifest.” English v. General Electric Co., 496 U.S. 72, 78-79 (1990).

15
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traditional state regulation, which federal courts should be “reluctant to federalize. ™ Southland
ignored these and other legal principles to reach a result aimed at expanding the scope of the

FAA and the number of cases that could be subject to mandatory arbitration.

B. The uncertain scope of FAA preemption

How much state law is preempted by the FAA? Clearly, the FAA, as construed by
Southland and later cases, preempts state laws that expressly “single out” arbitration clauses as
subjects of restrictive or “hostile” regulation.”® But whether FAA preemption extends further
remains a subject of argument. The Supreme Court has made few efforts to clarify matters, and
those few have been unhelpful: for example, the Court stated that “a state-law principle that
takes its meaning precisely from the fact that a contract to arbitrate is at issue” is preempted.?

The Supreme Court’s confusing pronouncements on FAA preemption have given rise to
sweeping arguments by corporate defendants suggesting that state consumer protection laws are
voided by the FAA.  The Supreme Court doctrine has filtered down to us with the ambiguous

phrases that what the FAA saves from preemption is regulation of “contracts generally” or

“Patterson v. McLean Credit Union, 491 U.S. 164, 183 (1989),.

#3ee, e.g., Doctor's Assocs., Inc. v. Casarotto, 517 U.S.681, 687 (1996) (stating that the
FAA “precludes States from singling out arbitration provisions for suspect status”); Ting v.
AT&T, 319 F.3d 1126, 1152 (9th Cir. 2003) (stating that the FAA preempts laws that are
"hostile" to arbitration)

¥ Perry v. Thomas, 482 U.S. 483, 492 n.9 (1987); see also Allied-Bruce Terminix Cos.
v. Dobson, 513 U.S. 265, 281 (1995), which tells us:

States may regulate contracts, including arbitration clauses, under general

contract law principles and they may invalidate an arbitration clause "upon such

grounds as exist at law or in equity for the revocation of any contract." 9 U.S.C. 2

(emphasis added). What States may not do is decide that a contract is fair enough

to enforce all its basic terms (price, service, credit), but not fair enough to enforce

its arbitration clause.

16
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“general contract law.”** This has given rise to the argument that targeted contract laws, even
though they do not specifically regulate arbitration clauses, are preempted as applied to
arbitration clauses. Corporate defendants have also begun to argue that the FAA creates a
substantive federal right to have one’s arbitration agreement “enforced as written,”

notwithstanding any state law which may vary the effect or meaning of specified terms *'

These preemption arguments threaten to turn arbitration agreements into blanket
exemptions from consumer protection and other statutes aimed at preventing contractual
overreaching. A corporate drafter could write an arbitration agreement to mandate a waiver of
injunctive relief, compensatory damages, or attorney fees guaranteed by a state consumer or
antidiscrimination statute. As a defendant in litigation, that drafting party now has two
arguments to defend the provision. First, the federal “enforce as written rule” arguably preempts
any state law that would vary the written terms of an arbitration agreement. Second, because the
regulatory statutes involve subcategories of contracts -- only consumer contracts -- they are not
“general contract law” and are preempted by the FAA *

Southland makes the FAA into one of the more extensive regimes of federal preemption,

¥See, e.g., Perry v. Thomas, 482 U.S. 483, 492 n. 9 (1987) (“States may regulate
contracts, including arbitration clauses, under general contract law principles™).

For a more detailed discussion and critique of the source of this argument, see
Schwartz, Power of Congress, supra, at 563-68.

¥See, for example, Bradley v. Harris Research, 275 F.3d 884 (9th Cir. 2001) (in which
the court held that the California law barring unfair venue provisions in franchise agreements
was preempted by the FAA because the franchise statue was not “general” contract law.
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preempting dozens of state substantive and procedural laws.* This is problematic, not merely
because of abstract federalism concerns, but very practical ones. By making the interpretation of
every arbitration agreement at least arguably a question of federal law, the Southland doctrine of
FAA preemption creates great confusion in the lower courts about when state law applies,
multiplying the number of issues, and creating uncertainty about the vitality of state contract
regulation. Worse, if state consumer protection laws are preempted on a large scale by judicial
interpretation, then consumers will either be left without protection or else will have to rely on

increased federal oversight for consumer regulation.

v. The Unfairness of the FAA as “Do-it-yourself Court Reform™ and the need for
Congressional Action

A. Mandatory arbitration violates the fundamental principles of equal access to
the federal courts

A fundamental feature of a fair justice system is that both sides to a dispute have equal
access to that system. Since the beginning of the republic, Congress has embraced the
fundamental principle that both the plaintift and the defendant in a civil case have equal access
to federal court. Where federal and state courts have concurrent jurisdiction, which is the rule for
most civil actions in which federal district courts have original jurisdiction, the plaintiff has the
option to file the case in federal court. If the plaintiff chooses to file in state court, that choice is

not binding on the defendant: federal law has always given the defendant the right to “remove”

$Between January 2002 and April 2004, almost fifty state laws were held preempted.
David S. Schwartz, State Judges as Guardians of Federalism: Resisting the Federal Arbitration
Act’s Encroachment on State Law, 16 Wash. U. J L. & Pol'y 129, 154-59, app. A (2004)
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the case to federal court.* Thus, removal jurisdiction ensures that both the plaintiff and
defendant have the right of access to federal court.

The FAA — as applied to consumer, employee and franchisee cases — violates this
fundamental principle by giving the defendant the sole right to determine whether a case will be
heard in federal court. Large businesses that sell to consumers, employ a workforce, or franchise
their brands to small business owners invariably do business through non-negotiable “adhesion”
contracts, as stated above. The seller/employer/tfranchisor has the exclusive right to decide
whether to include a pre-dispute arbitration clause among its “take-it-or-leave-it” contract terms.
Because the FAA calls for rigorous enforcement of such pre-dispute arbitration agreements, the
seller thereby gains the exclusive right to determine whether future disputes against it can be
heard in court or not. This violates the fundamental principle of an equal right of access to

federal court.

B. Can arbitration proceedings be made more fair?

Mandatory arbitration proponents argue that the problems raised above can all be solved
by making arbitration more fair. They point to changes in arbitration procedural rules
undertaken by arbitration providers like the American Arbitration Association that have already
occurred, and argue that further procedural reforms could be made. The checklist of potential

improvements includes: liberalized discovery rules providing more pre-hearing disclosure of

¥See 28 U.S.C. § 1441(a), which provides: “any civil action brought in a State court of
which the district courts of the United States have original jurisdiction, may be removed by the
defendant or the defendants, to the district court of the United States for the district and division
embracing the place where such action is pending.” The First Congress provided for removal in
the Judiciary Act of 1789, ch. 20, § 12, | Stat. 73, 79 (codified as amended in scattered sections
of 28 U.S.C.); see generally 14B CHARLES ALAN WRIGHT ET AL, FEDERAL PRACTICE
AND PROCEDURE §, § 3721, at 288-89.
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information, including depositions, document production demands, and other discovery tools
used in litigation; a requirement of written statements of reasons for arbitrator’s awards, and
publication of awards; a requirement that corporate defendants pay the forum and arbitrator fees;
increased rights to appeal arbitrators’ decisions, including appeals for erroneous legal rulings;
rules prohibiting “remedy-stripping” arbitration agreements; and more stringent regulations of
arbitrators to ensure their neutrality and ethics.

Such proposals should be scrutinized with care. What is striking about them is that they
all make mandatory arbitration more and more like going to court. They trade off the speed,
efficiency and simplicity of classic arbitration to make it more expensive, time-consuming and
rule-bound. In theory, these procedural improvements will promote fairness. But in practice,
they may well serve primarily to make arbitration much less attractive to the businesses that now
write arbitration agreements into their contracts, since those businesses are less concerned about
fairness than about cost-containment. A better solution may be, not to make arbitration more
like court, but rather to take the consumer, employment and franchise cases that would benefit

from court-like procedures out of the mandatory arbitration system.

C. Is this any way to reform a court system?

The fixes proposed by arbitration supporters to the unfairness of mandatory arbitration all
require increased regulation that makes it abundantly clear that mandatory is not a voluntary
alternative to litigation, but rather an alternative court system: a system of public justice
outsourced to private providers. What sort of way is this to bring about judicial reform?

The FAA’s mandatory arbitration regime violates a fundamental principle of democratic

government. As reinterpreted by the modern Supreme Court, the FAA diverts entire categories of
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cases — consumer, employment and franchise cases — into a separate and private justice system
with a different set of rules from those in the public court system. This represents a major
reform of the court system. But reform of judicial procedure and the court system is a core
function of the legislative branch. While the legislative process is not always perfect, it is
nevertheless fundamental that Congress will hear from all interested parties before undertaking
major judicial reform. That process has been entirely short-circuited in the case of the modern
FAA. No consumer, employee or franchise interests were heard from in the hearings leading up
to the enactment of the FAA because it was not contemplated that the statute would affect such
groups. Instead, 60 years after enactment, the Supreme Court changed the coverage of the
statute to include consumer, employment and franchise claims, thereby giving one set of interests
— the corporate defendants in such disputes — the sole and exclusive right to determine whether to
avail themselves of arbitration. The interests of consumers, employees and franchisees have thus

been left out of this court reform process.

D. The Need for Congressional Action
It has become crystal clear that the courts cannot or will not correct their errors in
interpreting the FAA; only Congress can do that now. Mandatory arbitration gets many cases
out of the court system, and is therefore too attractive to judges for them to give it up voluntarily.
The Supreme Court has reaffirmed its erroneous decisions too many times, and stare decisis —
the rule that the Court will normally adhere to its precedents, particularly in statutory
interpretation cases — is an important factor. Nor does the current Court majority see that an

error has been made. The Supreme Court has repeatedly cited the lack of congressional action to
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limit the reach of the FAA as a justification for declining to reconsider its position.®® Justice
O’Connor expressly observed, “It remains now for Congress to correct” the Supreme Court’s
interpretation of the FAA.*

The proper course is to amend the FAA to overrule the Supreme Court by removing
consumer, employee and franchise contracts from the coverage of the statute and by providing

that pre-dispute arbitration agreements in such contracts will not be enforced.

¥See, e.g., Circuit City Stores v. Adams, 535 U.S. 105, 122 (2001) (“Congress has not
moved to overturn” Southland decision); Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265,
272 (1995)

*Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 284 (1995) (O’ Connor, J.,
concurring).
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Ms. SANCHEZ. Thank you, Mr. Schwartz, for your testimony.

We will now begin a series of question rounds. I would like to
recognize myself for 5 minutes for questions. I would like to start
with Ms. Fogal.

In your testimony, which is very compelling, I must say, for this
hearing, you describe your experience in having gone through the
arbitration process, and you indicate that you feel like you are rep-
resenting other consumers who may have been in a similar situa-
tion.

I am wondering, how many other people have you spoken with
who had a similar experience with arbitration or a better or worse
experience with arbitration?

Ms. FOGAL. There are two consumer groups that track this infor-
mation: HOBB, which is Homeowners for Better Building, and
HADD, which is Homeowners Against Defective Dwellings. They
did statistics every week and get phone calls. I talked to these peo-
ple. I talked to people who would call me and ask me, what can
we do? And all I can tell them is, I don’t know.

Ms. SANCHEZ. I don’t mean to interrupt you.

Ms. FoGAL. That is okay.

Ms. SANCHEZ. Do you find that people’s experience with arbitra-
tion has been about as bad as yours has been, or better, or worse?

Ms. FocaL. What I found is that they are usually horrible, if
they can talk about them, but when you come out of arbitration,
a lot of people are under secrecy agreements. Like, I can go to their
houses and see that their houses are still in horrible condition, but
they can’t talk to me.

Ms. SANCHEZ. Okay. One of the many arguments that have been
used to advance arbitration is that it is less costly than litigating
in a traditional court system. Have you personally found arbitra-
tion to be less costly than what you would expect to pay if you took
your claim to court?

Ms. FogaL. What I really hate is when they say “arbitration
costs,” because first you have arbitration costs paid to the arbitra-
tion company itself, and then you have costs of arbitration, wh